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QUESTIONS PRESENTED | 

In the opinion of the appellant, the questions presented 
“hy Whether the decision of the Court of Appeals for the 
First Circuit in Green Valley Creamery, Inc. v. ‘United States, 
108 F. 2d 342, -- upholding the validity of the farm location 
differential provisions of the Federal Milk Marketing Order 
hereinvolved -- is controlling, in this Litigation involving 
the marketing of milk only in states within the Jurtsaiction 


of that Circuit. 


2) Whether Congress has ratified and legalized the farm 


location differential. 

3) Whether the farm location differential is authorized 
by the Agricultural Marketing Agreement Act of 1937, as an 
adjustment for "volume, market, and production differentials 
customarily applied by the handlers subject to such order." 

4) Whether there is substantial evidence to support the 
differential. : 


Questions presented 

Jurisdictional statement 

Statement of the case 

Statutes and regulatory provisions involved 

Statement of points 

Summary of argument—--9----n errr rrr rrr rrr 

Argument: 

I. The decision of the Court of Appeals for 

the First Circuit in Green Valley Creame | 
Inc. v. United States, 108 F. ed 342, is 
controlling in this case involving the va- 
lidity of the Farm Location Differential 
provision of the Massachusetts-Rhode Island | 
Milk Marketing order. 


Congress has ratified and legalized the 
Farm Location Differential. 


Te Farm Location Differential is auth- 
orized by the terms of the Agricultural 
Marketing Agreement Act of 1937, permit- 
ting “volume, market, and production 
differentials customarily applied by the 
handlers subject to the order." 


The Massachusetts-Rhode Island Farm | 
Location Differential is not invalid under — 
the holding of Blair v. Freeman, 370 F. ed | 
229. It is supported by the evidence.--- 


The Farm Location Differential is not a 
"trade barrier." It is not unconstitutionally 
discriminatory against distant producers.--~+ 


If the Farm Location Differential is held _ 
invalid, the cause should be remanded to the 
Secretary of Agriculture for determinations 
regarding (1) what disposition of the existing 
escrow fund is appropriate and (2) what amend- 
ments, if any, to the Massachusetts-Rhode Island 
order are appropriate in light of the deletion of 
the differential. ------------ nnn on 4 
Conclusion------------- =n -- 
| 
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IN THE UNITED STATES COURT OF 
FOR THE DISTRICT. OF COLUMBIA CIRCUIT | 


No. 21,308 


ORVILLE L, FREEMAN, Secretary 
of Agriculture, 


Appellant’ 
v. 


RUSSELL ALLEN, ET AL., | 


Appellees 
| 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 


This action was brought on December 27, 1966, to enjoin the 
enforcement of the "farm location differential" provision of the 
Massachusetts-Rhode Island Milk Marketing Order, 7 C.F.R. 
1001.72, which the plaintiffs contended was in violation of the 
provisions of the Agricultural Marketing Agreement Act of 1937, 
7 U.S.C. 601, et seq. Jurisdiction of the District Court was 
founded on 28 U.S.C. 1337. On January 16, 1967, the district 


a ee 


| 
1/ Plaintiffs alleged various other jurisdictional bases for 
the suit; since we agree that the court below had jurisdiction 
under 28 U.S.C. 1337, we need not discuss those other asserted 
grounds of jurisdiction. 


court entered a preliminary injunction against the enforcement 
of the provision, which required the placing into an escrow 
fund of sums attributable to the differential. On June 15, 
1967, the court granted summary judgment in favor of the 
plaintiffs, permanently enjoining the Secretary from enforcing 
the provision (J.A. 65-66). Jurisdiction over this appeal from 
that Order is founded upon 28 U.S.C. 1291. 


2 
STATEMENT OF THE CASE 


This action was filed on December 27, 1966, by several 
farmers residing in Vermont, seeking to enjoin, for the benefit 
of themselves and other producers in their class, the opera- 
tion of the so-called "farm location differential" provision of 


2/ Since the relevant facts already are set forth in extensive 
briefs in the appeal in Zuber v. Allen, No. 21,141, with which 
the present appeal has been consolidated, we state the case only 
priefly. The background and history of milk marketing regula- 
tion in New England is treated exhaustively in a special report 
of a master contained in the record in the Supreme Court in 


H. P. Hood & Sons, Inc. v. United States, 307 U.S. 588, Oct. 
Term, 1936, No. Tle, Vols. II and III. 


% While we do: not here challenge the district court's ruling 
J.A. 44) that this suit may be maintained as a class action, 
we in no way acquiesce in the district court's adoption of 
plaintiffs contention that they represent all 6,600, distant 
producers serving the market (J.A. 42). As was specifically 
pointed out to the district court, many distant producers do 
not share the view that injunction of the differential is in 
their ultimate interest, or that plaintiffs represent their 
interests. Since the question of how largeis‘theclass which 
plaintiffs represent does not affect their ability to maintain 
the suit, or the disposition of any substantive issue on appeal, 
we have no cause to appeal the order allowing maintenance of the 
suit as a class action. 


the Massachusetts-Rhode Island Milk Marketing order, 7 C.F.R. 


1001.72 (J.A. in Zuber, pp. 4-14). On January 16, 1967, the 
district court (Matthews, J.), over the objections of the 
Secretary (J.A. 23-32), entered a preliminary injunction against 
the enforcement of the differential "during the pendency of the 
action," which also required the Secretary to place in an escrow 
fund the sums constituting the farm location aifterential pay- 
ments under the Order (J.A. 36-41). On February 2h, 1967, 
plaintiffs moved for summary judgment (J.A. 2). 

On March 6, 1967, the Secretary moved that the proceedings 
be held in abeyance, pending exhaustion of administrative 
remedies. The basis for the motion was that various proposals 
to amend the Massachusetts-Rhode Island Order, including a 
proposal to delete the farm location aitterential, were the 
subject of pending administrative proceedings, concerning which 
public hearings had been held in June 1966, and the Secretary 
had not issued a recommended decision (J.A. 46-47). It was 
also pointed out that the intervenors in Zuber had requested 
further administrative proceedings, seeking to have the Secre- 
tary make further findings, and, if necessary conduct new 
hearings (Def's. Motion of March 6, 1967, for order Directing * 
Further Proceedings be Held in Abeyance, etc., P. 2). However, 
on March 13, 1967, plaintiffs opposed the motion to hold the 
proceedings in abeyance, on the grounds, inter alia, that 
1) the administrative hearings had been completed and 2) the 


doctrines of exhaustion of remedies and primary jurisdiction 


did not apply because “only 2@ question of law is involved 
herein" (J.A. 244-245). On the same day, March 13, 1967, the 
district court (Matthews, J.) denied the motion (J.A. 50). 

On May 24, 1967, after the Secretary filed an opposition 
to the motion for summary judgment (J.A. 51), the district 
court (McGarraghy, J.) entered an order stating, in its 
entirety, that (J.A. 58): 

The plaintiffs! motion for summary judg- 

ment is granted on the authority of Blair, et al. 

v. Freeman, U.S. App. D.C. » No. 19,001, 

decided November 18, 1966. 


Counsel for plaintiffs will submit an appro- 
priate order. " 


Counsel then submitted extensive "findings of fact" and "con- 
clusions of law," for the primary purpose of ensuring that the 
defendant would not be able to argue on appeal “that this Court 
failed to consider anything but the Blair decision in granting 
the plaintiffs' motion for summary judgment" (J.A. 313). On 
June 15, 1967, the district judge signed these "findings and 
conclusions,” verbatim (J.A. 58-66), and entered judgment en- 
joining the Secretary and his agents from enforcing the farm 
location differential. The present appeal followed. 

The "farm location differential" which was held invaiid by 
the court below, in a one-line order, is the direct successor 
of a differential based on location of farms, which first took 
effect as part of the Boston Milk Marketing Order, on February 9, 


1936 (2 Fed. Reg. 1331, TEES). For years prior to federal 
regulation of the marketing of milk in the Boston area, farmers 
residing near Boston had received higher prices tor their milk 
than farmers residing at more distant points. From 1923-1932, 
"nearby" farmers received, on the average, in excess of $1.00 
per hundredweight, more than that received by distant farmers 
for their milk (J.A. 81, 89). The reasons generally given for 
this premium, were that nearby farmers' milk production was 
relatively even.for all months of the year, was accessible to 
small dealers, and that they were a more reliable and ready 
source of production for the city market (J.A. BB, 76, 101). 

In 1933, with the advent of regulation under the Agricul- 
tural Adjustment Act, this. premium was aoe fa part, in 
the federal license for the Boston area, by the use of a "base- 
rating" system, which gave farmers residing within a specified 
distance of the State House in Boston, a higher base for their 
milk (J.A. 18). 

In 1935, the Agricultural Adjustment Act was amended to 
4dnelude the Order provisions involved in this suit. Basically, 
the Act authorizes the Secretary of Agriculture to issue Orders 
for specified marketing areas, setting a uniform minimum price 
which all ene must pay producers for their milk, whether 
Se ———————— 


4/ The term "handler" is defined in the present Massachusetts- 
Rhode Island Order to mean (7 C.F.R. 1001. 9): 


(a) Any person who operates a pool plant; 


| [Continued] 


the handlers use the milk in its most .veluable: form, i.e., as 
fluid ("Class I") milk, or rather, in manufactured ("Class II") 
form, such as cheese or butter. 

Section 8c(5)(B)(11) of the Act, 7 U.S.C. 608c (5) (B) (44), 
specifies that the uniform price payable to producers delivering 
their milk to handlers regulated under the order, is subject 


only to adjustments for (a) volume, market, and 
production differentials customarily applied by 
the handlers subject to such order, (b) the 
grade or quality of the milk delivered, (ec) the 
locations at which delivery of such milk is 
made. ... 


When the Boston Order was issued effective February 9, 
1936, it essentially preserved to any producer “whose farm is 
located within forty (40) miles of the State House in Boston" 
(J.A. 79), the differential which had existed under the 1933 
Federal license. The Boston Order, however, remained in effect 
only until August 1, 1936, when the District Court for the 
District of Massachusetts ruled the AAA unconstitutional. 
United States v. David Buttrick Co., 15 F. Supp. 655, reversed, 


Ql F. 24 66 (C.A. 1). At that time, the Secretary suspended ; 


Se ee 
4/ [Continued] 


(b) Any person who operates any other plant, or a 
pool bulk tank unit as defined under another Federal 
order, from which fluid milk products are disposed of, 
directly or indirectly, in the marketing area; or 


(c) Any person who does not operate a plant but 
who engages in the business of receiving fluid milk 
products for resale and distributes to retail or 
wholesale outlets packaged fluid milk products re- 
ceived from any plant described in paragraph (a) or 
(b) of this section. 


| 
the Boston Order until after the passage of the Agricultural 
| : 
Marketing Agreement Act of 1937, 50 Stat. 246, on June 3, 
1937. | 

That Act essentially reenacted, with minor amendments, 
the AAA, This was done to avert several district court deci- 
sions, which had held that the processing tax provisions of 
the AAA invalidated in United States v. Butler, 297 U.S. 1; 
were inseverable from the rest of the AAA, which as a 
result was entirely invalid. Section 4 of the Agricultural 
Marketing Agreement Act of 1937, 50 Stat. ekg, further pro- 

j | 
vided that all existing marketing Orders and their provisions 
were expressly ratified, legalized and confirmed. | 

On August 1, 1937, the Boston Order was, with some changes, 
reinstated. It again contained a differential based solely on 
location of farms (2 Fed. Reg. 1588, 1590): | 
Sec. 4. Location Differentials. 
| 

* * * * | 

3. With respect to milk delivered by a pro- 
ducer whose farm is located more than 40 miles, 
but not more than 80 miles, from the State House 
4n Boston, there shall be added 23 cents per 
hundredweight. 

4, With respect to milk delivered by a pro- 
ducer whose farm is located not more than 40 miles 
from the State House in Boston, there shall be 
added 46 cents per hundredweight unless such’ addi- 
tion gives a result greater than $3.19, in which 


event there shall be added an amount which will 
give a result of $3.19. 


ee 


United States, 307 U.S. 588, 


» | 


5/ See H, P. Hood & Sons, Inc. v. 
592 


On July 17, 1937, more than 70 per cent of the producers engaged 
in the production of milk for sale in the area. had approved the 
Order in a Ecce 

The Boston Order soon became the subject of extensive liti- 
gation, in which both the constitutionality of the Agricultural 
Marketing Agreement Act and the validity of various provisions 
of the Order, including the farm location differential, were 
attacked. Parallel litigation was brought in New York, at- 
tacking the Act and various provisions of the New York Order, 
including a “nearby differential" which required the payment by 
handlers to producers residing in 18 counties near New York 
City, $.20 per hundredweight above the uniform, or "blend" 
price. 

These cases reached the Supreme Court in early 1939. In 
United States v. Rock Royal Co-op., Inc., 307 U.S. 533, and 
H. P. Hood & Sons v. United States, 307 U.S. 588, the consti- 
tutionality of the Act was upheld. In Rock Royal, moreover, 
the New York nearby differential was held to be authorized by 
§ 8c(5)}(A) of the Act, 307 U.S. at 567, over strenuous objec- 
tions by Rock Royal Cooperative that it was in violation of 
the uniformity provisions of that section of the Act. 


The attack on the Boston farm location a ee was 


not presented to the Supreme Court in the Hood case, but 


Fp 


6/ H. P. Hood & Sons v. United States, supra, 307 U.S. at 592. 


T/ The Court did take note of the fact that "Adjustments [from 
the blend price] are made for differentials." 307 U.S. at 594. 


remained in the lower courts for disposition. In December 1939, 


the Court of Appeals for the First Circuit, in an opinion by 
Judge Magruder, expressly approved the inclusion of that pro- 
vision in the Boston Order. Green Valley Creame 7 inc. v. 
United States, 108 F. 2d 342, 346. : 

Subsequently, regulation was extended to subsidiary markets 
in New England; Marketing Orders were adopted for the Spring- 
field and Worcester, Massachusetts, areas (14 Fed. Reg. 7085, 
7097, Nov. 23, 1949), and for the Southeastern New England area 
{consisting of Rhode Island and portions of Southeastern 
Massachusetts, including the Fall River and New Bedford areas ) 
(23 Fed. Reg. 8225, Oct. 24, 1958). Each of these orders con- 
tained, in substantially the same form as the Boston Order, the 
farm location differential. | 

In August 1964, these orders were consolidated with the 
Boston Order, to form the present "Massachuset ts-Rhode Island" 
Order. 29 Fed. Reg. 11205. At the time that consolidation of 
the Orders was proposed, certain cooperatives whose members 
were non-nearby producers, proposed that the farm location 
differential be deleted from the Order. Groups representing 
nearby producers, on the other hand, proposed that the amount 
of the differential be increased. Both proposals were rejected. 
The decision stated that (29 Fed. Reg. 11213): | 


Such farm location differentials have been in 
effect under the several New England Orders since 
the inception of the orders. The differentials 


On July 17, 1937, more than 70 per cent of the producers engaged 


in the production of ar for sale in the area. had approved the 


Order in a referendum. 

The Boston Order soon became the subject of extensive liti- 
gation, in which both the constitutionality of the Agricultural 
Marketing Agreement Act and the validity of various provisions 
of the Order, including the farm location differential, were 
attacked. Parallel litigation was brought in New York, at- 
tacking the Act and various provisions of the New York Order, 
including a "nearby differential" which required the payment by 
handlers to producers residing in 18 counties near New York 
City, $.20 per hundredweight above the uniform, or "blend" 
price. 

These cases reached the Supreme Court in early 1939. In 
United States v. Rock Royal Co-op., Inc., 307 U.S. 533, and 
H. P. Hood & Sons v. United States, 307 U.S. 588, the consti- 
tutionality of the Act was upheld. In Rock Royal, moreover, 
the New York nearby differential was held to be authorized by 
§ 8c(5)(A) of the Act, 307 U.S. at 567, over strenuous objec- 
tions by Rock Royal Cooperative that it was in violation of 
the uniformity provisions of that section of the Act. 

The attack on the Boston farm location differential was 
not presented to the Supreme Court in the Hood case, but 
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6/ HH. P. Hood & Sons v. United States, supra, 307 U.S. at 592. 


The Court did take note of the fact that "Adjustments {from 
the blend price] are made for differentials." 307 U.S. at 594. 


remained in the lower courts for disposition, In December 1939, 
the Court of Appeals for the First Circuit, in an opinion by 
Judge Magruder, expressly approved the inclusion of that pro- 


vision in the Boston Order. Green Valley Creamery, inc. v. 
United States, 108 F. 2d 342, 346. | 
Subsequently, regulation was extended to subsidiary markets 
in New England; Marketing Orders were adopted for the Spring- 
field and Worcester, Massachusetts, areas (14 Fed. Reg. 7085, 
7097, Nov. 23, 1949), and for the Southeastern New England area 
{consisting of Rhode Island and portions of Southeastern 
Massachusetts, including the Fall River and New Bedford areas ) 
(23 Fed. Reg. 8225, Oct. 24, 1958). Each of these orders con- 
tained, in substantially the same form as the Boston Order, the 


| 
farm location differential. 


In August 1964, these orders were consolidated with the 
| 


Boston Order, to form the present "Massachuset ts-Rhode Island" 
Order. 29 Fed. Reg. 11205. At the time that consolidation of 
the Orders was proposed, certain cooperatives whose members 
were non-nearby producers, proposed that the farm location 
differential be deleted from the Order. Groups representing 
nearby producers, on the other hand, proposed that the amount 

of the differential be increased. Both proposals were rejected. 


The decision stated that (29 Fed. Reg. 11213): 


Such farm location differentials have been in 
effect under the several New England Orders since 
the inception of the orders. The differentials 


were adopted to reflect in the pricing structure of 
the orders historical price relationships by loca- 
tion which prevailed in these markets. It was. found 
that customarily somewhat higher values, above those 
which normally reflected transportation costs, at- 
tached to milk produced near the principal consump- 
tion centers as compared to the market value of 
milk produced in the more distant areas of the 
milkshed. 


It was found that no showing had been mde that these long- 
standing provisions created unstable marketing conditions, 29 
Fed. Reg. 11213 (as seemingly they would, if they were uneconom- 


ical), but that they also should not be increased because "the 


intrinsic value of the [nearby] milk has not been increased," 
as the nearby groups contended (29 Fed. Reg. 11214), The 
proposed order ‘consolidating the prior orders, and retaining 
the farm location differential, was approved by a vote of 89.3 
per cent of the producers who participated in the referendum, 
the farms of two-thirds of whom are outside the areas for which 
the differential is payable. 

In 1966, various groups proposed a number of amendments 
to the Massachusetts-Rhode Island Order. One of the proposals 
was, again, for the deletion of the farm location differential. 
32 Fed. Reg. 9902. Hearings had been held, and these proposals 
were pending before the Secretary, when the present suit was 
brought. On July 6, 1967, subsequent to entry of judgment by 


i 


8/ See “Defendant's Memorandum of Points and Authorities in 
Opposition to Plaintiffs' Motion for Preliminary Injunction" 
(Jan: 11, 1967), p. 43 29 Fed. Reg. 12237. 


the district court, a recommended decision was issued on all 


the proposals. While noting the instant litigation, and 
stating that the judicial decision would not in any way be 
ignored or circumvented (32 Fed. Reg. 9920), the recommended 
decision took the occasion to comment on the proposal to delete 
the differential. The recommended decision coneluded that 

"the farm location differential . . . should be continued" 

(32 Fed. Reg. 9918). It reaffirmed that the differential had 
been promulgated on a record showing that seasonal production 
of nearby farmers was more even and their milk was more 

readily accessible (32 Fed. Reg. 9919), and stated that it 
considered the differentials to have been "market differentials 
customarily applied by the handlers," based on the evidence of 
pricing of milk prior to regulation (Ibid. ). The recommended 
decision further stated that "we continue to hold the view that 
the validity of the farm location differential ie . was af- 
firmatively adjudicated in the Green Valley decision ct en 

(32 Fed. Reg. 9920), and that “the business decisions of nearby 
producers have been influenced over the years" by the expecta- 


tion of, and receipt of, the differential. 32 Fed. Reg. 9919. 


STATUTES AND REGULATORY PROVISIONS INVOLVED 
The pertinent provisions of the Agricultural Marketing 
Agreement Act of 1937, 7 U.S.C. 601, et seq., appear at pages 
207-216 of the Joint Appendix in Zuber. | | 


The "farm location differential" provision of the 
Massachusetts-Rhode Island Milk Marketing Order, 7 C.F.R. 
1001.72, appears at pages 217-19, of the Joint Appendix in 
Zuber. 

STATEMENT OF POINTS 

1) The decision in Green Valley Creamery Inc. v. 

Ynited States, 108 F.2d 342 (c.A. 1), is controlling in this suit 
involwing the validity of a provision of the Massachusetts- 
Rhode Island Milk Marketing Order. 

2) The farm location differential of the Massachusetts- 
Rhode Island order is a differential specifically authorized 
by the terms of the Agricultural Marketing Agreement Act, 

7 U.S.C. 608¢(5)(B)(11)(a), as an adjustment for "volume, 


market, and production differentials customarily applied by 


the handlers subject to such order." 

3) Congress has ratified and legalized the farm location 
differential. 

4) fhe district court erred in refusing to hold the 
proceedings in abeyance pending administrative proceedings 
in which the deletion of the farm location differential had 
been proposed, which proposal was under consideration by the 
Secretary. 

5) This case is not controlled by the decision in 
Blair v. Freeman, 370 F.2d 229. 

- 12 - 


SUMMARY OF ARGUMENT | 

Te decision of the Court of Appeals for the First Circuit 
in Green Valley Creamery, Inc. v- United States, 108 F. 2a 342, 
sustaining the very provision under attack here, is controlling 
and dispositive of this appeal. The farm location differential 
provision in the Massachusetts-Rhode Island Milk Marketing Order, 
held invalid by the district court, applies only to the market- 
ing of milk in New England. There was no justification for a 
court sitting in the District of Columbia to override the de- 
termination of the Court of Appeals for the First Circuit that 
such a provision was valid, which decision has been relied upon 
for almost 30 years by the Secretary, and by thousands of New 


England dairy farmers. 


Moreover, the First Circuit correctly ruled that the farm 


location differential in the Boston (now the Massachusetts- 
Rhode Island) Order was authorized by the Act. quite literal- 
ly, the differential attacked here falls within the statutory 
authorization (7 U.S.C. 608e(5)(B)(ii)) of “adjustments for 
(a) volume, market, and production aifferentials customarily 
applied by the handlers subject to such order." “such dif- 
ferentials have in fact been customarily applied in the market 
by handlers subject to the order, in all probability because 
of certain factors making the milk of nearby producers in gen- 
eral more valuable to the handlers: the evenness of their pro- 
duction, and the greater availability to the handlers of their 


milk for Class I (fluid) use. 
-13- 


While insisting in their brief on appeal that these factors 
which would support the view that there is an inherent value to 
handlers in nearby milk no longer are valid, the appellees vig- 
orously resisted the Secretary's motion to hold the proceedings 
in abeyance pending administrative proceedings in which such 
matters could be explored by the Secretary. The district court 
also did not suggest that there was a basis for holding that 
such value factors were not of continuing vitality (J.A. 58-66). 


Thus, in its present posture, this case presents the bare 


legal question of whether, as held by the First Circuit in 


Green Valley, the Secretary had statutory authority to include 
in the Boston Order, and its successor, the Massachusetts-Rhode 
Island Order, a provision for a differential payable to nearby 
farmers. This question is settled, as the First Circuit ruled, 
by the fact that Congress, in passing the Agricultural Market- 
ing Agreement Act in 1937, "expressly ratified, legalized and 
confirmed" existing marketing orders and their provisions. 50 
Stat. 249. The legislative history of that provision of the 
Act, shows conclusively that it was not designed merely to avoid 
technical abatements of such provisions, but indeed was intended 
affirmatively to ratify the provisions of existing orders--in- 
cluding the Boston Order, which, as promulgated in 1936, con- 
tained a differential based on location of farms. H. Rept. No. 
468, 75th Cong., lst Sess. (1937), p. 4. It would furthermore 


pe irrational to read the Act to deny the Secretary the power 
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to require that such farmers be paid what their milk is worth 


in the market. The most natural reading of the statutory auth- 
orization of "* * * market * * * differentials customarily ap- 
plied by handlers" is that the Secretary has just such powers. 

Nor does the decision of this Court in Blair v. Freeman, 

U.S.App.D.C. > 370 F. ed 229, support the contrary 
holding below. Blair contains two holdings: (1) the nearby 
differential provision of the New York-New Jersey Order, based 
on location of farms, was not authorized by 7 U.S.C. 
608e(5)(B)(i1)(c), permitting differentials based on "the loca- 
tions at which delivery of such milk is made"; and (2) the Act 
forbids a differential based on the use to which the milk of 
nearby producers is actually put. But the Secretary here defends 
the farm location differential on the basis of a provision not 
relied upon in Blair--the authorization of "volume, market, and 
production differentials customarily applied." 7|U.8.C. 
608c(5)(B)(ii)(a@). Moreover, as pointed out by Judge Magruder 
in Green Valley, the farm location differential was based not 
on the fact that more of the nearby farmers! milk was sold in 
fluid form (though that was true), which was the gole justifi- 
cation for the nearby differential provision invalidated in 
Blair, but because the nearby farmers in Massachusetts " in 
fact commanded somewhat more favorable prices for their fluid 
milk as against producers more remotely located." 108 F. 2d 
at 346. 
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Finally, should it be held that the Secretary lacks statu- 
tory authority to continue in effect this provision of 30 years' 
standing, the cause should be remanded to the Secretary for a 
determination of (a) what disposition should be made of the ex- 
isting escrow fund, as a matter of equity and (b) what measures 
should be taken by way of amendment to, or reconstruction of, 
the Order in light of the deletion of the farm location dif- 
ferential. Addison v. Holly Hill Fruit Products, 322 U.S. 607; 
ef. Lehigh Valley Co-op. Farmers, Inc. v. United States, 370 
U.S. 76, 99. 

ARGUMENT 

I 
THE DECISION OF THE COURT OF APPEALS FOR 
THE FIRST CIRCUIT IN GREEN VALLEY CREAMERY 
INC. v. UNITED STATES, 
CONTROLLING IN THIS CASE INVOLVING THE VA- 
LIDITY OF THE FARM LOCATION DIFFERENTIAL 
PROVISION OF THE MASSACHUSETTS-RHODE ISLAND 
MILK MARKETING ORDER. 

The provision held invalid by the district court is the 


direct successor to a differential based on location of farms, 


contained in the Boston Order, which took effect in February 9, 


1936 (2 Fed. Reg. 1333). It was expressly approved by the Court 
of Appeals for the First Circuit in an opinion rendered shortly 
after the enactment of the Agricultural Marketing Agreement Act 
of 1937 by a leading jurist of that Court. Green Valley Cream- 
ery, Inc. v. United States, 108 F. 2d 342, 346. In the 28 years 
since the Green Valley decision, no one has requested the First 
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Circuit to reconsider its ruling; and significantly, the plain- 
tiffs in the present suit were unwilling to take their case 
before that Court sitting in the area where their milk is 
marketed. Nor, in the 30 years that the farm location dif- 
ferential has been an integral part of New England milk market- 
ing, have distant producers ever suggested to congress that the 
Secretary had “completely frustrated and violated" the congres- 
sional intent by the continuation of the aitferential in the 
order (Appellees! br. in Zuber, p. 16). 

The District Court for the District of Columbia nonetheless 


felt free to override summarily, in a one-line order (R. 58), 


the considered decision of the First Circuit, and a provision 


Seen ee ae 


9/ There is no doubt that plaintiffs, though residing in Ver- 
mont, could have brought this suit in Massachusetts. 28 U.S.C. 
1391(e) provides that: 
A civil action in which each defendant is 

an officer * * * of the United States or any 

agency thereof acting in his official capacity 

* * * may, except as otherwise provided by law, 

be-brought in any judicial district in which 

(1) a defendant in the action resides, or (2) 

the cause of action arose * * *. 

Plaintiffs come within (2) for their "cause of action® 

against a provision of an Order which has effect only when milk 
is marketed in Massachusetts or Rhode Isiand arises there. 


10/ Subsequent to the entry of its Order granting summary judg- 
ment in favor of appellees, the district court adopted verbatim 
findings of fact and conclusions of law submitted by appellees! 
counsel, a practice roundly condemned by the Supreme Court. 
United States v. El Paso Natural Gas Co., 376 U.S. 651, 656-57. 
Whose findings and conclusions were submitted by appellees for 
the self-serving purpose of avoiding the impression one would 
get from the one-line Order "that the [district] Court did not 
consider anything else but the Blair case.” (J.A. in Zuber, 310). 
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of 30 years’ standing, which applies only to the marketing of 

milk in New England, and which has been an important part of a 
successful Order, under which stable marketing conditions have 
long benefitted New England dairy farmers, including the appel- 


lees. 


Deference to the views of the First Circuit in a controversy 


involving the marketing of milk only in New England, was called 
for not merely as a matter of judicial comity, put as a 
matter of stare decisis. The decision below should be 


reversed. on the basis of the Green Valley decision. 


fy Hilton Hotels Corp. v. Weaver, 117 U.S.App.D.C. 83, 325 
» 2d > certiorari denied, 376 U.S. 951. 


12/ That Green veer should be followed as a matter of stare 

ecisis, may be’ ustrated by a realistic hypothetical: 
Suppose that nearby farmers were now to bring an action in the 
District of Massachusetts seeking a declaratory judgment that, 
as held in Green Valley, the farm location differential was 
authorized by the Act, and such a judgment was entered--as 
seemingly it would be, unless and until the First Circuit over- 
ruled its prior ruling. Then the issue would arise as to which 
ruling would govern the marketing of milk in New England--that 
of courts sitting in New England, or that of the District Court 
for the District of Columbia. Obviously, under any rational 
view, the former must prevail. 


1 We recognize, of course, that this Court suggested in Blair 

O F. 2d at 238) that the First Circuit's approval of the farm 
location differential was merely "dictum", and its holding was 
that handlers lacked standing to challenge the provision. A 
careful reading of both Green Valley and Blair, reveals that (1) 
the First Circuit's appro oO: e differential was its primary 
holding, and lack of standing only a secondary holding, and (2) 
this Court's characterization of the First Circuit's ruling was 
itself dictum to a holding that Green Valley was distinguishable, 
because the Boston differential Was sustained on grounds on which 
the Secretary declined to rely in the New York-New Jersey Order. 

Moreover, even were the discussion of the farm location 

differential in Green merree "dictum", which we deny, the First 
Circuit obviously approve e Secretary's inclusion of the pro- 
vision in the Order, and its view, relied upon for 28 years by 
(continued on next page) 


aS = 


II 


CONGRESS HAS RATIFIED AND LEGALIZED 
THE FARM LOCATION DIFFERENTIAL. 


In this and the following section of this brief, we show 


that, even if the issues should be determined Dy this Court 
de novo, the Green Valley holding should be followed. 

one of the grounds relied upon by Judge Magruder in ap- 
proving the farm location differential, was that Congress had 
expressly ratified and legalized that provision of the Order. 
108 F. 2a at 346. The basis for that ruling was that Section 


h of the Agricultural Marketing Agreement Act of 1937, 50 


Stat. 249, provided that (emphasis added): 


Nothing in this Act shall be construed as 
invalidating any marketing agreement, license, 
or order, or any regulation relating to, or any 
provision of, or act of the Secretary of Agricul- 
ture in connection with any such agreement, li- 
cense, or order which has been executed, issued, 
approved or done under the Agricultural Adjust- 
ment Act, or any amendment thereof, but such 


marketin, reements, licenses, orders, regula- 
tions Satsions and acts are hereby express 
ratition, legalized and confirmed. | 
The legislative history of that provision, which was not 
brought to the attention of this Court in Blair, shows clearly 
that Congress did indeed wish to put its stamp of approval on 


the provisions of existing Milk Marketing orders--such as the 
Boston Order, which containing a differential, which, like the 


| 
13/ (continued from previous page) | 
) 


th nearby farmers and the Secretary, clearly is entitled to 
deference by courts sitting elsewhere than New England. 
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present differential was based on farm location, had been pro- 
mulgated on February 9, 1936. 2 Fed. Reg. 1331, 1333. That 
legislative history establishes that Congress, in affirmatively 
ratifying and legalizing the differential based on farm location 
and other provisions of existing Orders, did not merely seek to 
avert their technical abatement as the result of the passage of 
the new Act in 1937, as appellees contend (appellees' br. in 
Zuber, p. 33)- 

The Agricultural Marketing Agreement Act of 1937 simply re- 
enacted, with minor amendments, the Agricultural Adjustment Act, 
as amended in 1935. Congress took this action to counter cer- 


tain district court decisions which had held that the Supreme 


Court's. invalidation of the processing tax and ee con- 
1 


trol provisions of the Agricultural Adjustment Act, rendered 
the entire Act unenforceable, notwithstanding the fact that it 
contained a severability clause. H. Rept. No. 468, 75th Cong., 
lst Sess. (1937), p. 2. But Congress was not content just to 
reenact the provisions of the Agricultural Adjustment Act, and 
thus avoid the holdings that the processing tax provisions 

were inseverable from the remainder of the Act. In Section 4 
of the Agricultural Marketing Agreement Act, quoted above, 
Congress further "expressly ratified, legalized and confirmed" 
the provisions of existing orders. The House Report recommend- 


ing adoption of the Agricultural Marketing Agreement Act 


1/ United States v. Butler, 297 U.S. 1. 
-20- 


explained what Congress sought to achieve by Section 4 of the 


Act (emphasis added): 
MISCELLANEOUS PROVISIONS | 
Section 4 of the bill negatives any 
implication that its effect is to invali- 
date or cast doubt on action heretofore 
taken under the agreements and orders pro- 


visions. The section also expressl rati- 
fies, legalizes, and confirms such action. 
udicial sanction for such a provision is 

found in trict of Columbia 


Batterty v- Sma 
° 20, 232) 3 
Inc. v. United States (No ctober 


° .) j 
term, 1936, United states Supreme Court, 
decided Mar. 1, 1937. 


H. Rept. No. 468, 75th Cong., ist Sess. (1937), P- 4, 

Thus, in the first sentence, the Committee explained that 
Section 4 avoided technical abatements of provisions of exist- 
ing Orders due to reenactment of the Agricultural Adjustment 
Act provisions. In the second sentence, it stated that Section 
4 “also” was designed affirmatively to ratify, legalize and 
confirm such administrative action. All the supreme Court 
decisions cited by the Report as precedent for section 4 of the 
Agricultural Marketing Agreement Act were ones in which Cong- 
ress had EE, or ratified prior executive action--not 
ones in which #@ took measures to avert technical abatements 
| 
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15 
of such action. 


That Congress has indeed affirmatively ratified, legalized 
and confirmed the farm location differential, as it provided in 
Section 4 of the Act, is further evidenced by the fact that for 
the 28 years since Green Valley, Congress has never acted to 
abolish such differentials. This long acquiescence of Congress 
in the differentials, which the Secretary has included in the 
Order ever since the inception of the Act, suggests the lack of 
substance of appellees' contention that such differentials are 
totally inconsistent with the intent of Congress. E.g., Udall 
ve Tallman, 380 U.S. 1, 16; Power Reactor Co. v. Electricians, 
367 U.S. 396, 408; Norwegian Nitrogen Products Co. v. United 
States, 288 U.S. 294, 315. It is plain, instead, that Cong- 


ress views the provision for such eS as being with- 


in the Secretary's statutory powers. 


+y/ The appellees in their brief in Zuber (pp. 33-34) 2 quoting 
anguage from the House Report explaining the "Necessity for Re- 
enactment of the Marketing Agreement and Order Provisions,” as- 
sert that Section 44 of the Act had the same purpose--to avoid 
holdings of inseverability, or to preclude technical abatements. 
But the specific explanation of Section 4, later in the House 
Report (H. Rept. No. 468, 75th Cong., 1st Sess. (1937), p- h), 
shows the error of appellees' contention. 


16/ Nor did Congress mean only to ratify and legalize the dif- 
ferential for past years, prior to 1937. If such provisions 
were in violation of the congressional intention, it seems un- 
realistic to think either that Congress would have carefully 
ratified, legalized and “confirmed” all provisions of existing 
orders, or that it would have permitted them to stand for 30 
years. Moreover, if Congress did not intend its ratification 
of existing provisions of orders to have any prospective effect, 
it would be difficult to see why it would bother to incorporate 
such @ provision in the Act at all. The only substantial reason 
(continued on next page) 
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IIt 
THE FARM LOCATION DIFFERENTIAL IS AUTH- 
ORIZED BY THE TERMS OF THE AGRICULTURAL 
MARKETING AGREEMENT ACT OF 1937, PERMIT- 
TING "VOLUME, MARKET, AND PRODUCTION — 
DIFFERENTIALS CUSTOMARILY APPLIED BY 
THE HANDLERS SUBJECT TO THE ORDER." 

In this portion of our brief, we show that, even were there 
no Green Valley decision, and no congressional ratification of 
the farm location differential, so that the issues would have 
to be decided without those controlling factors, it still would 
be clear that the Secretary's inclusion of the provision in the 
New England Orders was authorized by the Act. Among the sev- 
eral reasons supporting the view that the secretary has such 
authority are the facts thats (1) ail relevant sources con- 
temporaneous with the passage of the Act, seem to be in agree- 
ment that, in some form, such a@ differential could be paid to 
nearby farmers; (2) it is unreasonable as 4 matter of economics 
to deny the Secretary the authority to provide a differential 
to compensate for certain values nearby miik always has had in 
the market; and (3) the language of the Act permitting "volume, 


market, and production differentials customarily applied by 


the handlers subject to the order,” can reasonably be read, as 


the Secretary reads it, to permit the farm location differential. 


16/ (continued from preceding page) | 

or the emphatic congressional ratification of existing provi- 
sions was to make clear that the Secretary could continue the 
administration of the Act in the same manner it had begun, and 
with the provisions already employed by the Secretary. 
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1. As stated above, all discussions in sources close in 
time to the passage of the Act , reflect an understanding that, 
in some form, differentials based on location of farms were 
permissible. First, it bears repeating that the Department of 
Agriculture, whose officials were closely consulted when the 
Agricultural Adjustment Act was being drafted, has from the 
very beginning construed the Act to authorize such differentials, 
and has never altered that view. The Boston Order containing a 
differential based on location of farms, equivalent to the pre- 
sent differential, went into effect on February 9, 1936, only 
a few months after passage of the statutory provisions involved 
here. 

Second, the Supreme Court in United States v. Rock Royal 
Co-op., Inc., 307 U.S. 533, 567, expressly upheld the "nearby 
differential” of the New York Order, which effectively granted 
@ differential of 20¢ per eae weight to producers in 18 


counties near New York City. Rock Royal Co-operative 


i1/ The Brief of the United States in Rock Royal described and 

efended the nearby differential as follows (Br. of U.S., Oct. 

Term, 1938, No. 771, pp- 60-61): 

There was ample evidence before the Secretary 

to justify the reasonableness of the nearby differ- 
entials. The 18 counties to which the nearby dif- 
ferentials apply are all very close to the marketing 
area and are separated from the rest of the milkshed 
by nonproductive mountainous territory * * *. The 
milk of producers in these counties is readily avail- 
able for use in the fluid market and producers in 
these counties have always enjoyed an almost exclu- 
sively fluid market, not by reason of accidents of 
competition but by reason of their natural advantages. 
Accordingly, it was reasonable that these producers 
should receive a special differential. 
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vigorously contended that" * * * the payments are neither con- 
templated nor authorized by the Act. They are repugnant to 
tequalization,' which the statute sought to accomplish. They 
were a basis of inequality" (Brief of Rock Royal Co-op., Inc., 
Oct. Term, 1938, No. 771, p- 76). But the supreme Court held 
that "The Act authorizes such an arrangement. § 8c(5)(A)." 

307 U.S. at 567. It is true that, as appellees note (Zuber Br., 
p. 34), Rock Royal "involved handlers, not producers" and "con- 
cerned a different part of the Act," than the present case. 

But appellees fail to note that, as stressed vy Rock Rayal Co- 
operative, § 8¢(5) (A) Ronee an "equalization" provision 
applying to handlers with language identical to the "equaliza- 
tion" provision of § 8c(5)(B) appiying to producers, and also 
authorizes exactly the same differentials as § 8e(5) (3) in ex- 
actly the same language. The Supreme Court's holding that 


§ 8c(5)(A) "authorizes such an arrangement" is virtually con- 
i bi] 


clusive that § 8c(5)(B) also authorizes such an arrangement. 


He/ The appellees attempt to characterize the hoiding of Rock 
Oyal as merely one that the handlers involved there suffered 
rom no discrimination, and had nothing to complain about (Ap- 
pelleest Br. in Zuber, pp. 34-35). Appellees fail to recognize 
that Rock Royal's position was twofold; (1) the nearby differ- 
ential was unconstitutionally "discriminatory" as to them and 
(2) that the differential was, "neither contemplated nor author- 
ized by the Act" and was "repugnant to 'equalization,' which the 
statute sought to accomplish" (Rock Royal Co-op. Br., Oct. Term, 
1938, p. 76). The Supreme Court's opinion rejects both conten- 
tions, holding that (1) the differential was not discriminatory 
as to handlers, and (2) the Act authorized it. | 
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Third, the only discussion of differentials on the floor of 
Congress prior to passage of the Agricultural Adjustment Act of 
1935, also evidences an understanding that differentials based 
on location of farms are permissible. Senator Copeland of New 
York closely questioned the Floor Manager of the Bill, stating 
his concern that the "equalization" provisions 

provide that a producer who is producing milk 
on farms near to the cities would receive the 
same price for his product as a farmer who 
produces his milk, say, 40 or 50 miles away 
from the same community. 

The Floor Manager, Senator Murphy, initially replied that 
"If they were embraced in the same marketing area, that would 


be true * * *." Senator Copeland was not satisfied with that 


general answer: 


MR. COPELAND. I do not think the Senator 
has quite stated all the conditions. He does 
not take into consideration the difference in 
the cost of production. Taxes and values of 
property near the city are very much higher 
than in the case of property farther away from 
the city. The transportation differential does 
not compensate for the difference in cost, as 
I see it. 


Senator Murphy, in answering, assured Senator Copeland that, 
insofar as the "present practice of business" was to compensate 
for such matters, it was adopted by the differential provisions 
of the Act (emphasis added): 

MR. MURPHY. If the Senator will refer to 
page 12, line 13, he will see that there is this 
qualification: 
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Such prices shall be uniform as to all 
handlers, subject only to adjustments tom (1) 
volume, market, and production differentials . 
customarily applied by the handlers subject 
to such order-- 2 


They adopt the present practice of] bus- 
iness-- 


(2) the grade or quality of the milk purchased, 
and (3) the locations at which delivery of such 
milk, or any use classification thereof, is made 
to such handlers. 


79 Cong. Rec. 11140 (1935). 

To recapitulate, the Secretary has always considered farm 
location differentials to be authorized by the Act. The First 
Circuit shortly after passage of the Act approved the very dif- 
ferential involved here. The Supreme Court, algo shortly after 
passage of the Act, had no difficulty in concluding that a 
“nearby differential" was authorized under the substantially 
identical provision of § 8c(5)(A), relating to handlers. Fin- 


ally, assurances were given by the Floor Manager of the Bill 


in the Senate that such differentials were permissible if in 
| 


accord with existing business practices. 

In construing the specific authorizations of differentials 
in the Act, those facts discussed above must ve kept in mind. 
It is not a reasonable construction of the Act to find that, 
although it was apparently the uniform contemporaneous under- 
standing that the Act permitted such aitterentials, no speci- 
fic provision carried out the understanding. | 
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As cogently stated in Morrison Milling Co. v. Freeman, 124 
U.S.App.D.C. 334, 338, 365 F. 2d 525, 529, certiorari denied, 


385 U.S. 1024: 


Even without this explicit evidence of Congres- 
sional purpose, we would, of course, be slow to 
reject the Secretary's own reading of statute 
which Congress has given him the duty to admin- 
ister. Administrators are not always right in 
their divinations of the legislative will, but 
anyone who is at all familiar with the close- 
ness of the relationship between executive de- 
partments and Congress during the consideration 
by the latter in a major statute administered 
by the former, knows that their guesses are far 
from uninformed. In any event, the courts have 
accorded them a special respect [citing cases]. 


In this light, we urge that the view of the Secretary, and 
the Court of Appeals for the First Circuit, that the farm loca- 
tion differential is authorized by the statutory permission for 
"volume, market, and production differentials customarily ap- 


plied by the handlers subject to such order.” 7 U.S.C. 


1 
608¢ (5) (B)(ii)(a), is at the least a reasonable construction. 


37/ Until very recently, the Secretary had never directly in- 
cated the precise statutory basis on which he relied in pro- 
mulgating the differential, except, of course, in his defense 
of the differential in Green Valley. Recently, he expressly 
stated, in rejecting a proposal to delete the differential, 
that he found authorization for such differentials in the sta- 
tutory language, "market differentials customarily applied by 
the handlers." 32 Fed. Reg.9919 (July 6, 1967). 

The labelling of the provision, or lack of it, of course 
is not conclusive. Massachusetts Trustees v. United States 

Vv. United states, 


377 U.S. 235, 246; Green Valley Creame Inc. 
108 F. 2d 342, 345 SS 
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Quite literally, the differential has been customarily paid in 
the market by handlers to nearby farmers. The record at the time 
that the farm location differential was initially promulgated, 
showed that, without Government regulation, nearby producers 
over many years had received from handlers much more’ for their 
milk than distant producers (e.g., J.A. in Zuber, 81-102). This 
differential, which far exceeded differences in transportation 
costs, was attributed to the facts that their production was 
relatively more even, and their milk was more readily access- 
iple to handlers (e.g., J-A. in Zuber, 75, 76, 80, 83). As the 
| : 
recent recommended decision points out (32 Fed. Reg. 9919) s: 
When each of the secondary New England markets 
and the Connecticut market were subsequently brought 
under federal regulation these same customary higher 
returns for milk produced near the centers of con- 
centrated population were found to exist and were 
preserved for nearby producers in these orders also 
in a manner identical with the Boston order provi- 
sions. ! 
For example, from 1954-1958, prior to federal regulation in 
| 
Rhode Island, nearby producers in that State were paid between 
$1.60 and $1.86 per hundredweight more for their milk than dis- 
tant producers in the 200-210 mile zone (J.A. 203). 

Therefore, the farm location differential literally isa 
"market * * * differential customarily applied by the handlers," 
. “icant | 
if that statutory language is naturally read. The appellees 
contend otherwise, on essentially two grounds: (1) the Commit- 
tee Reports in 1935 imply that market differential" has a more 


se | 


limited meaning, and (2) even if handlers have customarily paid 
such differentials to nearby farmers because of special values 
to the handlers due to even production and greater availability 
of the milk, the Secretary must now leave it to the handlers to 
pay for such values. Finally, the appellees, though they insis- 
ted that the district court grant summary judgment in their 
favor on bare legal issue of the Secretary's statutory author- 
ity to include the farm location differential in the Order (J.A. 
2kuh-46), now contend that such value factors are not of continu- 
ing vitality (Br., pp. 43-4). 

It is true that the Committee Reports on which appellees 
rely include a somewhat constricted definition of the term 
‘market differential. = But that constricted definition-- 
which as the appellants in Zuber point out (Br., D- 8) was very 
hastily drawn--(1) is not called for by the statutory language, 
(2) is contrary to the contemporaneous understanding that such 
differentials "adopt the present practice of business" (79 


Cong. Rec. 11140) of handlers in paying differentials for value 


20/ The market differential is a differential which 
is given to the producer to compensate him for deliv- 
ering his milk to a city market instead of to a coun- 
try plant. These differentials vary with the markets 
and cannot be qualified as a "location" differential, 
because of the fact that location is usually deter- 
mined on the distance from a primary market whereas 
market differentials are usually paid in secondary 
markets. 

H. Rept. No. 1241, 74th Cong., 1st Sess., p- 10; S. Rept. No. 

1011, 74th Cong., lst Sess., p. 10. 
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or cost factors, (3) does not, so far as we have been able to 
2 i 


ascertain, correspond to any differential which actually ex- 
isted in 1935, or at any other time, pefore or after 1935, and 
(4) has not been followed judicially. | 
The first two points already have been discussed. It should 
be added, however, that the exchange between sen. Copeland and 
Sen. Murphy, the floor manager of the bill, discussed above, 
came at a time subsequent to issuance of the Committee Reports. 
The third point is that we simply do not know of any differen- 
tial which ever has met in full the definition of "market dif- 
ferential" in the Committee Reports, nor have appellees cited 
any. Yet the term "market differentials customarily applied by 
the handlers" in 7 U.S.C. 608¢(5) (B) (ii) (a), mast necessarily 
encompass some differentials which actually were in existence 
in 1935, and being paid by handlers; the statutory language 
otherwise would be meaningless. Quite obviously, the farm 
location differential meets that test; for in 1935 differentials 
based on location of farm were being paid, and had been paid 
customarily, in the Boston market. 
| 
21 We stress that this case was decided on motion for summary 
udgment. The matter of whether there existed any differential 
meeting the definition in the Reports, and who drafted the Re- 
ports, and what they meant, are being explored in factual hear- 
ings in the case of Cranston v. Freeman, Civ. No. 67 CB 38 (N.D. 
SOC see ee the Connecticut farm location aaa is 


- 31 - 


The only judicial expressions on the subject, also have 
taken a broader view of "market differentials." In Green Valley, 
not only the farm location differential was sustained as a 
‘market differential," but also a differential to associations 
of producers due to marketing services they performed. 108 
F. 2d at 345. Judge Magruder stated that "The phrase ‘market 
differential,’ undefined as it is in the Act, is reasonably 
susceptible of such an interpretation." In Brannan v. Stark, 
342 U.S. 451, 466, the Supreme Court endorsed that holding of 


Green Valley: 


Many provisions for payments to cooperatives 
appearing in other orders have been of a kind 
specifically authorized by the statute. Thus, 
the provision of the first Boston Milk Order 
for a price differential as between cooperative 
milk and noncooperative milk was upheld in 


Green Valley Creamery v. United States, as a 

"market atpverentiat™ authorized by (5) (A) (1). 
The term "market differential" therefore is not limited to 
the definition in the Reports. 

The next contention of the appellees appears to be that, 
even if nearby producers! milk has certain special economic 
values to handlers and to the consuming public, because of 
their relatively even production and the more ready avail- 


ability of their milk, the Secretary cannot require that they 


be paid what it is worth, but must leave that to the good 


graces of the handlers, who might pay those farmers a premium 


‘ 


- 32 - 


above the blend price for any such values. This contention is 
made in the name of "equalization"; thus appellees repeatedly 
emphasize that they receive out of the equalization pool less 
than the nearby farmers for milk delivered. : 

But both the "leave it to the handlers” argument and the 
"equalization" argument are unsound. First, the Act specifies 
that Orders may contain "adjustments for x * volume, market, 
and production differentials customarily applied by the hand- 
lers * * *." Thus, the Act explicitly permits the Secretary 
to requi re the payment of market differentials if they were 

"customarily applied" by the handlers; he need not depend on 
the handlers to continue their custom. The relevance of the 
"leave up to the handlers" argument to the areeent case is 
difficult to see. If the farm location differential falls 
within the term "market differential,” as we have urged above, 
and was customarily applied by the handlers, 25 [eS beyond dis- 
pute, then it is authorized. 

It is not difficult to see why the secretary might 
choose to exercise his authority to include adjustments 


for market differentials in the Order, to require the payment 


of differentials to producers for special values of their milk, 
instead of leaving that to the handlers. First, it is quite 
possible that a handler fully regulated under the Act may simply 
not pay the nearby farmer a premium which he would obtain in a 
free market, and which is economically justified. Moreover, 
leaving it up to individual handlers to pay such differential 

as each feels is warranted, in light of the regulation imposed 
upon him, is an invitation to uneven treatment of farmers 
similarly situated -- and perhaps to destructive competition 
among the farmers for premiums. 

Basically, the "leave it to the handlers" argument is one 
against -regulation, not one against this particular differen- 
tial, The Act clearly does not require the Secretary to leave 
the payment of other elements of value to handlers: he is 
permitted to make adjustments from the uniform price for such 
elements as volume, differences in transportation costs, 
quality of milk (such as butterfat content), and location at 
which milk is delivered. 7 U.S.C. 608¢c(5)(B)(ii). There is 
no reason to conclude that Congress would have singled out the 
factors long thought to underlie the farm location differential -- 
even production and ready availability -- and prohibited the 
Secretary from requiring compensation for such values. 

For example, it seems irrational to read the Act to empower 


the Secretary to require differentials for differences in, e.g., 


putterfat content of milk, and not for those values reflected 


= 


in the farm location differential. While appellees suggest 

(Br. in Zuber, pp. 26-27) that there are no elenents of value or 
service to the market underlying the farm location differential, 
it is plain that even production and ready availability of milk 
are valuable to handlers and a benefit to the consumer in the 
market. It is equally plain that the nearby producers have 
contributed, and still contribute, those values to the New Eng- 
land markets, as well as to other markets (J.A. 163). If 
they cannot be compensated for such values in the marketplace 
under the Marketing Order, the provision of the Act permitting 
the Secretary to make adjustments for “narket differentials 
customarily applied" appears to be of no practical effect. 

From the foregoing, it also is evident that the payment of 
the farm location differential is not forbidden by the "equali- 
zation" provisions of the Act. This issue we believe was set- 
tled by the Supreme Court in United States v. Rock Royal Co-op.» 
Inc., supra, as well as by Green Valley Creamer : Inc. v. United 
States, supra. It is circular to urge that the farm location 
differential is impermissible because it deviates from the 
underlying purpose of the Act to ensure a uniform minimum price 
to all producers in the market. The issue is whether this dif- 
ferential is one of the adjustments from the uniform price per- 
mitted under 7 U.S.C. 608¢(5)(B)(1i), an issue which cannot be 
resolved by reliance on the policy of uniformity. 

i | 


(ee — 


22/ We discuss the record evidence on this point below, at 
pp. 42-43. | 
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Iv 
THE MASSACHUSETTS-RHODE ISLAND FARM LOCATION 
DIFFERENTIAL IS NOT INVALID UNDER THE HOLDING 


OF BLAIR v. FREEMAN, 370 F. 2d 229. IT IS 
SUPPORTED BY THE EVIDENCE. 


Nor does our position here conflict with the decision of 
this Court in Blair v. Freeman, supra. Blair held that (1) the 
nearby differential provision of the New York-New Jersey Order, 
also based on the location of farms, was not authorized by 7 
U.S.C. 608¢(5)(B)(41)(c), permitting differentials based on 
"the locations at which delivery of such milk is made", the 


only ground on which the differential was defended on Blair; 


and (2) the Act forbids a differential based on the use to which 
the milk of nearby producers is actually put -- the sole basis 
for the nearby differential in the New York-New Jersey Order. 
Because of the grounds on which the New York nearby differential 
was based, this Court found that it was inconsistent with the 
policy of equalizing the burdens of surplus milk among producers. 
Since that differential was not one specifically authorized by 
the section relied on, it was held to be an unauthorized departure 
from uniformity of milk prices. Moreover, a differential based 
solely on the use to which the nearby farmers! milk was put also 
was viewed as an improper departure from those principles of 
equalization. 

The difficulty with appellees! position here is that the 
Massachusetts-Rhode Island differential does not suffer from the 
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same infirmities as this Court found in Blair to exist in the 
2 : 


New York provision. As already shown, the Massachusetts- 
Rhode Island farm location differential is specifically 
authorized as a market differential customarily applied. It 
also is not dependent upon the use to which nearby farmers! 
milk actually is put. Therefore, a determination that it is 
yalid is not inconsistent with the holding of Blair, 

The appellees attempt to come within the Blair holding 
through a variety of arguments. Primarily, they seek to demon- 
strate that the Boston, and later the Massachusetts-Rhode 
Island, farm location differential was, like the New York dif- 
ferential, dependent upon the use to which the nearby producers! 
milk was put. In his Order of February 7, 1936 (s.a. 77-78), 
the Secretary found that, on the basis of the evidence presented 


to him: 


* * * the payment of Class I prices for the bases 
of producers whose farms are within forty miles 
of Boston is a proper recognition of the economic 
position of such producers, due to the greater 
availability of their milk for Class I use.— 


(2 Fed. Reg. 1331, 1333.) 
Appellees erroneously equate this’ statement with a finding by 
the Secretary that compensation of nearby farmers is based upon 
the use to which their milk actually is put, or was put as a 
historical matter. As Judge Magruder noted in Gre en Valley, 


a 


23/ While we believe that Blair is plainly distinguishable from 
the present case, should. this Court determine otherwise, we re- 
serve all rights to urge the incorrectness of that decision, or 
any of its holdings. 
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108 F. 2d at 346, this is not so; the “economic position” of 


such producers, was not just that they in fact marketed a 
greater percentage of their milk in fluid form than distant 
producers (though that was true, J.A. 94-95), but rather that 
they "in fact commanded somewhat more favorable prices for 
their fluid milk as against producers more remotely located.” 
The reason they commanded more favorable prices for fluid milk 
was, according to the Secretary's finding, that their milk was 
more readily available for such use than that of distant farmers. 
That finding was supported by the evidence (J.A. 75-76, 80-81). 
Appellees also contend (Zuber Br., p. 38) that the Secre- 
tary since “has disaffirmed the nebulous claims of ‘inherent! 
or extra value of nearby milk and payment for the same by 
fellow producers." Their argument on this score seems to be 
twofold: (1) the Secretary disaffirmed reliance on such 
factors in the New York-New Jersey Order. The Secretary urged 
in his brief in Blair (unsuccessfully ) that the Boston Order 
was identical in purpose and effect to the New York Order and 
was predicated on very similar findings, and that the Green 
Valley decision sustained the New York provision. Therefore, 
according to appellees, the Secretary has Gisaffirmed reliance 
on such factors in the Boston Order (appellees' br. in Zuber, 
pp. 37-38); (2) various statements in later orders allegedly 
imply that the Secretary rejected value factors and relied 
solely on the use to which nearby producers historically put 
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their milk. Appellees contend primarily that (Br. in Zuber, 
pp. 18-19) the Secretary was looking to forbidden factors 
because in merging the existing Northeastern orders into the 
Massachusetts-Rhode Island Order in August 1964 (29 Fed. Reg. 
11205), the Order which is of direct concern here -- he stated 


that (29 Fed. Reg. 11213): 


| 

Such farm location differentials have been in 
effect under the several New England orders since 
the inception of the orders. The differentials 
were adopted to reflect in the pricing structure 
of the orders historical price relationships by 
location which prevailed in these markets. 
was found that.customarily somewhat higher values, 
above those which normally reflected transportation 
costs, attached to milk produced near the principal 
consumption centers as compared to the market value 
of milk produced in the more distant areas of the 
milkshed. 


| 

How this statement could be construed as a disavowal by the 
Secretary of "value" factors, when it stresses that they always 
have underlain the farm location differential, 4s difficult to 
see. Appellees! contention overlooks the context in which the 
Secretary spoke in 1964, The farm location differential had 
been in effect for 28 years in the principal market, the Greater 
Boston Market. It had been upheld by the Federal appellate 
court sitting in Boston, and had never been questioned in Con- 
gress. Nearby farmers had long relied on it in making their 
investment decisions. The provision had long been an integral 
part of successful orders, and the evidence whieh proponents 


of deletion of the differential offered, did-not show "that the 
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farm location differential provisions are resulting in unstable 
or disruptive marketing conditions * * *" (J.A. 132), as 
seemingly would be the case were it at war with the economics 
of the marketplace. 

Against this background, those proposing that the provi- 
sion be deleted from the Order -- a step likely to produce 
(at least in the short run) drastic dislocations in the 
marketing of milk in New England (J.A. 31-33) -- bore a heavy 
burden of showing that there was no continuing economic justi- 
fication for the provision -- just as we strongly urge that 
appellees have a formidable burden of showing that Judge Magruder's 
long-standing decision in Green Valley should not prevail. With 


regard to the 1964 proposal for deletion, the Secretary stated 


{J.A, 134): 


The proponent cooperative associations excepted 
to the findings and conclusions on this issue and 
requested that a decision on the issue be deferred 
pending a suggested study of the economic and legal 
aspects of farm location differentials by industry 
and governmental representatives. As indicated 
above, we believe there are adequate reasons on 
this record for continuing the farm location dif- 
ferentials at their present rates, An industry 
study of such differentials may be made, of course, 
at any time or could have been made at any time in 
the past in preparation for their review. The 
matter may be reviewed when it is shown that 
further consideration in hearing is appropriate. 

We are not warranted in deferring the decision 
until such a study is made. 


The Secretary also rejected (J.A. 134-135), however, a 


proposal to ‘raise the differential made by nearby farm groups, 
- ho - 


which contended that such an increase was in order to reflect 
“the full value of nearby producer milk as compared to country 
plant milk." In doing so, the Secretary found that "the 
4ntrinsic value of the milk has not been increased" ‘(J.A. 135). 
We believe that the foregoing adequately demonstrates the 
strained nature of the appellees' contention that the farm . 
location differential in the Massachusetts-Rhode Island Order 
4s dependent on the historical use of nearby producers! “ee 
As the Secretary's decision in 1964, promulgating the 
Massachusetts-Rhode Island Order, states, any interested party 
is free to present any evidence which he believes will show that 


ee ——————— 
24/ Appellees, in so contending, recite (Br. 17-18) from portions 
f the Secretary's decision in 1958, concerning the promulgation 
of the Southeastern New England Order, as purportedly showing that 
the Secretary relies solely on historical "use" considerations. 
The discussion of the basis for all the similar farm location dif- 
ferentials in the 1964 decision dissipates any doubts on this 
score, See J.A. 131-132. Moreover, appellees' argument confuses 
two different concepts: (1) the justification for regulation 
and (2) the justification for the farm location differential. 
Federal regulation was indeed needed in Southeastern New 
England because (23 Fed. Reg. 8225, 8226-27) locai milk under 
State regulation, was displaced by cheap unregulated milk. But 
the fact that local milk was displaced by distant milk does not 
show that it was less valuable, as appellees contend. Rather it 
was temporarily displaced because, under State Regulation, handlers 
4n certain areas could pay prices close to the Boston biend for 
unregulated outside milk while using it in fluid form (since the 
State could not regulate pricing of out-of-state milk), but would 
have to pay Class I prices for local milk, since the State regula- 
tion calling for handler pools results in handlers with higher 
Class I use paying higher prices -- an obligation which handlers 
evaded by buying outside milk. The passage from the 1958 deci- 
sion on which appellees rely (23 Fed. Reg. 8238) relating to the 
justification for the farm location differential, states that 
such differential "will tend to provide returns to both nearby 
and upcountry producers more nearly in line with their prospective 
returns without marketwide equization." In otherwords, it puts 


the groups, as best can be done, in the economic position they 
would hold, without the unnatural effects of pockets of State 
regulation next to federal regulation. This rationalization shows 
neither that 1) nearby. milk is not more valuable, or 2) the Secre- 
tary's decision is based solely on historical uses of milk rather 
than present economic position. 


the farm location differential in present form is economically 

unjustified, and such evidence will be carefully considered. 
That there was evidence to support the Secretary's original 

inclusion of the differential in the Boston Order, and its 

retention since, is plain. The district court did not hold 

otherwise (J.A. 58-66). The economic evidence in support 

of the differential summarized in the briefs of the appellants 


in Zuber (Br., pp. 39-42; Reply Br., pp. 23-25), need not be 


recounted at length here. Among the most significant evidence, 
we believe, is the fact that, as of 1958, in those portions of 
the market which were not yet regulated nearby producers were 
still receiving a substantial differential for their milk over 
distant producers -- much more than could be accounted for by 
costs of transportation (J.A. 62-63, 203). The same was true 
in other markets in which there were handler pools, such as 
the Philadelphia market (J.A. 202). Other recent testimony 
before the Secretary also indicated that, as a group nearby 
farmers continued to have more even seasonal production (J.A. 
111, 206), and that “in terms of the average handler in the 


aD 


25/ Indeed, the district court expressed no interest in the 
Secretary's offer (Memorandum of Points and Authorities in Sup- 
port of Defendant's Opposition to Plaintiff's Motion for Summary 
Judgment, p. 9, of Mar. 20, 1967), that, if in determining 
whether the plaintiffs' motion for summary judgment should be 
granted, "the Court feels it is desirable to examine the [admini- 
strative] record . ., the defendant stands ready to furnish the 
Court with an analysis of the record evidence to demonstrate the 
ample evidentiary support for the challenged regulations." 
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marketing area, nearby locally produced milk has a greater value 
to him than milk which is produced two or three hundred miles 
away and on which he cannot depend unless he pays rather an 
uneconomic price for it." (Tr. 2278). At the 1963 hearings, 
| 

it also was stated that (J.A. 165): | 

Location advantages of nearby supplies include 

greater availability at any time when transpor- 

tation may be interfered with seriously. The 


nearby milk also is more available for quality 
supervision, particularly by small processors. ... 


Though there also was testimony offered in opposition to 
the views stated above, it is clear that there is substantial 
evidence supporting the differential. 


| 
| 

Vv { 
THE FARM LOCATION DIFFERENTIAL IS NOT A 


"TRADE BARRIER." IT IS NOT UNCONSTITUTIONALLY 
DISCRIMINATORY AGAINST DISTANT PRODUCERS , 


The contentions of the appellees that the sn location 
differential constitutes a "trade barrier" in violation of 7 
U.S.C. 608¢(5)(G), and that it "discriminates" unconstitutionally 
egatnstathent are without merit. There is nothing in the record 
to indicate that the farm location differential Limits or pro- 
hibits the marketing in the Massachusetts-Rhode Island area of 
milk or its products produced in any production area, Appellees! 
trade barrier contention is entirely lacking in necessary evi- 
dentiary support. See Freeman v. Lewes Dairy, Ine., 337 F. 2d 
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827 (C.A. 3), certiorari denied, 379 U.S. 1000. Moreover, 


no evidence could possibly establish that the differential 
limits the flow of milk from Vermont into the Massachusetts- 
Rhode Island market. The differential did not, in fact, deter 
the appellees from entering that market about ten years ago 
(J.A. 21). 

The claim of unconstitutional discrimination is totally 
baseless. In an unregulated market, the disparity between 
prices which nearby farmers receive for their milk and those 
which distant farmers receive, is greater than that which exists 
in the regulated markets in which the farm location differential 
4s applied. A differential which in effect partly retains an 
advantage which one group held prior to regulation is not uncon- 
stitutional "discrimination" against the other group. Secretary 


of Agriculture v. Central Roig Refining Co., 338 U.S. 604, 616- 
18. And particularly this is so when the differential simply 


2Y 


compensates the nearby farmer because his milk is worth more. 


em 


Appellees rely on the opinion of the district court on 
remand in Lewes Dairy, 260 F. Supp. 709 (D. Del.). That district 
court decision provides no support for the contention that the 
farm location differential constitutes a "trade barrier." More- 
over, the decision is erroneous, and an appeal is pending (C.A. 
3, No. 16,528). : 


Had. the Boston Order or its successors contained a differ- 
ential which was based solely on historical use of milk, with the 
avowed purpose of leaving the various groups in the marketing 
area in the same relative positions they were in prior to regula- 
tion, that would not be “discriminatory” or in violation of the 
Constitution. See Secretary of Agriculture v. Central Roig Re- 


fining Co., supra; Texas American Asphalt Corp. v. Walker, 177 
[Continued] 


= fie 


vi 


IF THE FARM LOCATION DIFFERENTIAL IS HELD 
INVALID, THE CAUSE SHOULD HE REMANDED TO THE 
SECRETARY OF AGRICULTURE FOR DETERMINATIONS 
REGARDING (1) WHAT DISPOSITION OF THE 

EXISTING ESCROW FUND IS APPROPRIATE AND 

(2) WHAT AMENDMENTS, IF ANY, TO THE MASSACHUSETTS- 
RHODE ISLAND ORDER ARE APPROPRIATE IN LIGHT OF. 
THE DELETION OF THE DIFFERENTIAL. 


Both parties in the Zuber appeal have commented on the 


proper disposition of the case, were this Court to override the 


Green Valley decision, and hold the differential invalid. The 
appellees contend (Br. in Zuber, pp. 49-50) that the differential 
simply should be declared invalid and enjoined, and the escrow 
fund, which now totals approximately $2, 000, 000, turned over to 
them, The appellants in Zuber, on the other hand, urge that 

(Br. 47-50) 1) most, or all, of the existing escrow fund in 
equity belongs to them, and 2) the entire Massachusetts- 


Rhode Island Order must fall if the differential is ruled 


While we do not think that this Court will need to reach 


invalid. 


the issue, we nevertheless wish to express our disagreement with 
both positions, and our belief that if the differential is 
invalidated, the cause must be remanded to the Secretary for 

1) a determination of what disposition of the existing fund is 


equitable in the circumstances, subject, of course, to review 


[Continued] 
F. Supp. 315, 326-27 (S.D. Tex.) (011 Import quota system, under 
which only persons with a history of refining o11,) may import 
oil, held constitutional). In fact, several federal regulatory 
schemes have contained "grandfather clauses" to ensure that un- 
due hardship did not befall those persons in a favored position 
in the regulatory field. | 
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by this Court, and 2) a determination of what changes in the 
Massachusetts-Rhode Island Order would be appropriate in the 
circumstances, with opportunity given for interested parties 
to make proposais, and object to proposals of opponents. 

We believe, first of all, that appellees' demand that 
the escrow fund be turned over to them in its entirety, is 
inappropriate. There are substantial arguments that the nearby 
producers have an equitable claim to much of the fund. Had 
there been no farm location differential, it is quite possible 
that the regulation in these markets would have taken a dif- 
ferent form -- such as handler pools -- under which the nearby 
farmers would have received much of the funds now in escrow. 
Or, possibly, the blend price would have been lowered, and the 


nearby farmers might have received the sums in premiums, for 


various economic reasons. If, against our urging, the 


particular form of regulation is invalidated, that would not 
of itself establish that the funds belong to the distant 

producers, or that the Secretary may not replace the differ- 
ential with an equivalent provision which avoids any defects 


28/ There are other equitable reasons which must be considered 
h regard to appellees' demand for the entire fund: the nearby 
farmers have made heavy investments on the assumption that they 
would receive the differential, an assumption which to say the 
least was reasonable in light of the First Circuit's approval 
of the differential in Green Valley. The appellees, on the 
other hand, waited an inordinate time to challenge the differ- 
ential in judicial proceedings --~ 28 years since Green Valley 
was decided -- thus further inducing reliance by nearby farmers. 


Skea 


which this Court would find to exist in the aifterential. 
Securities and Exchange Comm'n. v. Chenery Corp.; 332 U.S. 194; 
Addison v. Holly Hill Fruit Products, 322 U.S. 6073 ef. Lehigh 
lley Co-op. Farmers, Inc. v. United States, 370 U.S. 76, 99. 
And obviously it would be for the Secretary, rather than the 
courts in the first instance, to decide what action, would be 
appropriate. 

The striking down of the entire order would be) ‘equally 
inappropriate. The Order contains an express severability 
clause, stating that if any provision is held invalid, "the 
remaining provisions .. .~ shall not be effected thereby." 7 
C.F.R. 1001.96. Such severability clauses “will be given ef- 
fect by the courts whenever possible." Velazquez v. Hunter, 
159 F. 2d 606 (C.A. 10), certiorari denied, 330 U. s. 846. 


Here it is both possible and desirable for the Court to 
give effect to the severability clause. While the deletion of 
the farm location differential could cause major dislocations 
in milk marketing in New England, the voiding of the entire 


Order might result in even more drastic consequences to appel- 


| 
lants in Zuber, and appellees, as well as consumers in the 


nS 
29/ Appellants in Zuber urge that the entire Order must fall, 
because their votes for it were contingent on the inclusion of 
the differential. But the Order also contained ve severability 
clause when they voted for it. 
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market, and also could bring serious imbalances in the delicate 
marketing relationships between the Massachusetts-Rhode Island 


area and adjacent regulated markets. 


CONCLUSION 
For the foregoing reasons, the judgment of the district 


court should be reversed. 
Respectfully submitted, 
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BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 

This class action was filed in the District Court on Decem- 
ber 27, 1967, the complaint alleging jurisdiction under the 
Agricultural Marketing Agreement Act of 1937, as amended, 
50 Stat. 246, 7 U.S.C. 601 et seq.; Title 11-521, D.C. Code; 
28 U.S.C. 2201-02; 5 U.S.C. 1001 et seq.; Art. III of U.S. 
Constitution, and 28 U.S.C. 1331-37. The Complaint alleged 
that defendant was unlawfully diverting monies of plaintiffs 
by his operation of the settlement fund and the nearby dif- 
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ferential provision of the Massachusetts-Rhode Island milk 
order, 7 C.F.R. 1001 et seq., and requested declaratory and 
injunctive relief, the District Court granting the same on June 
15, 1967. 


COUNTERSTATEMENT OF THE CASE 


A factual statement of the case is set forth in the appellees’ 
brief filed in Zuber v. Allen, No. 21141, with which the 
present appeal has been consolidated. The appellees are 
168 Vermont dairy farmers who have brought this action 
against the Secretary of Agriculture for themselves, individ- 
ually, and also for the benefit of all other dairy farmers 
similarly situated in the states of Vermont, Maine, New 
Hampshire and other states, and whose farms are so located 
as to render them ineligible for the “‘nearby farm location 
differentials” of the Massachusetts-Rhode Island milk order. 
The said provision, Sec. 1001.72, provides that producers 
whose farms are located in two separately designated areas, 
primarily Massachusetts and the entire state of Rhode Is- 
land, are entitled to a “nearby farm location differential” 
payment of either 46 or 23 cents per hundredweight for 
their milk over and above the uniform price, depending upon 
which area their farm is located in, said differential payments 
being deducted from the market-wide equalization pool prior 
to computation of the uniform price by the Secretary’s Mar- 
ket Administrator and reducing pro tanto the uniform price 
which plaintiffs and their class would receive for their milk 
except for such Order provision. 


A preliminary injunction was issued on January 16, 1967, 
which provided for the escrowing of the contested nearby 
differential payments, approximately 25 per cent of said pay- 
ments emanating from “‘nearby” producers and which were 
returned to them along with the other 75 per cent of the dif- 
ferential payments emanating from plaintiffs and their class. 
The said Order was modified by consent at the suggestion 
of the plaintiffs in March, 1967, to allow for the disburse- 
ment from the escrow fund of that portion of the monies 
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therein as were attributable to the marketing of “nearby” 
producers’ milk, the Secretary having denied the request of 
“nearby” producers’ counsel to terminate the escrowing of 
the differential payments during the lawsuit so as to enable 
“nearby” producers to receive that portion of the escrowed 
differential payments emanating from them. This request 
necessarily acknowledged that the differential payments 
emanating from plaintiffs and their class would also be 
paid to them during the lawsuit and that the same would 
be unrecoverable even if the nearby differential provision 
was ruled legal and valid, the nearby producers being will- 
ing to forego such portion of the differential payments if 
they could obtain those attributable to the marketing of 
their milk. The said modification of the preliminary injunc- 
tion also provided that nearby producers would henceforth 
receive their portion of the nearby differential payments 
without any escrowing thereof, the plaintiffs and their class 
also disavowing any claim against nearby producers for re- 
covery of damages for past differential payments if the near- 
by differential provision was declared illegal by the court. 
The statements in Blair v. Freeman, 370 F.2d 229 (1966) 
that recoupment of improper allowances from all nearby pro- 
ducers would be a formidable task and that elementary fair- 
ness would not permit the aggrieved producers to pick and 
choose nearby producers from whom to demand redress 
would obviously be inapplicable when the plaintiffs could 
have levied a claim for past damages against the escrowed 
monies of all nearby producers. The fear of losing their es- 
crowed monies as damages prompted the request that the Sec- 
retary suspend the differential provision during the pendency 
of.the lawsuit, for such a suspension in the operation of the 
differential provision would have meant that there was noth- 
ing to escrow and would thus preclude possible additional 
loss. The nearby producers and the plaintiffs’ class of “non- 
nearby” producers would have received the same uniform 
“blended” price for their milk if such differential provision 
has been suspended, and the termination of such differen- 
tial provision to accomplish the same result was the objec- 
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tive of the lawsuit. The equitable action of the plaintiffs 
and their counsel in suggesting and consenting to the modi- 
fication of the preliminary injunction to allow the nearby 
producers to receive their portion of the differential pay- 
ments is answered by the demand of the six intervening 
“nearby” producers, who appear to dominate this action 
and the regulatory proceedings, that the escrowed monies 
emanating from plaintiffs’ class be disbursed to nearby pro- 
ducers by the Secretary even if the illegality of the nearby 
differential provision is sustained by this Court. It is un- 
derstandable that this unconscionable demand, seconded by 
this appellant, is made without mention of such modifica- 
tion of the preliminary injunction or that nearby produ- 
cers are now receiving a full uniform price for their milk, 
including additional differentials for transportation and di- 
rect delivery of milk that are payable in the “nearby” zone, 
7 C.F.R. 1001.62, in the amount of 47 cents per cwt. of 
milk, the appellant’s brief merely stating on page 3 that a 
preliminary injunction escrowing the differential payments 
was entered by the Court on January 16, 1967. 


On March 21, 1967, the District Court entered an order 
denying the motion of the present interveners-appellants, 
Zuber, et al., to intervene as defendants, and the Court of 
Appeals denied their motion for summary reversal of the 
District Court’s order denying intervention. They failed to 
take advantage of three separate offers of the plaintiffs and 
their counsel to file a brief amicus curiae if they had any 
position or defense that they wished to present for the 
court’s consideration, such offers being made prior and 
subsequent to the ruling on their motion to intervene and 
also subsequent to the denial of their motion for summary 
reversal by the Circuit Court. (JA 50, 263, 273-74). Ad- 
ditionally, the plaintiffs furnished both the defendant and 
the nearby producers with a designation of the pages of 
the administrative record that contained testimony relat- 
ing to the nearby differential when they attempted to de- 
lay the proceedings by claiming the unavailability of such 
record references. (JA 50, 263). The plaintiffs also filed a 


5 


complete summary of the testimony favoring the nearby 
differential for not only the 1963 promulgation hearing 
relating to the Massachusetts-Rhode Island milk order (JA 
264), but also for the 1936 and 1937 Greater Boston milk 
orders (JA 275, 281) and the other three milk orders that 
were consolidated into the present order in 1964. (JA 290- 
306). Not only did the nearby producers fail to avail them- 
selves of such offers, but defendant failed to produce such 
hearing records after being served with said summaries, al- 
though said administrative records had been certified and 
were available for filing with the court. (JA 306). Plaintiffs 
had previously inquired of defendant as to whether such 
prior records from predecessor orders were viewed as neces- 
sary, (JA 272-73), but no reply was received to such inqui- 
ry. The plaintiffs thereafter prepared and filed such sum- 
maries in case the same were regarded as necessary by de- 
fendant, to rebut the contention of an applicant to file a 
brief amicus curiae that the nearby differential ‘was not 
designed to compensate for any such loss of the fluid milk 
market” by nearby producers, and also as a convenience for 
the court in reviewing such records since the voluminous ex- 
tracts from the 1963 record furnished by defendant con- 
tained no index, table of contents or other listing of its 
contents. 


The District Court did not grant the defendant’s request 
for a stay when it entered its judgment and order on June 
15, 1967, after many hearings over a period of six months, 
and newspapers in New England carried articles that plain- 
tiffs’ class would be paid the uniform price for their milk 
without reduction thereof by the invalidated nearby differ- 
ential payments. On July 5, 1967, the Court of Appeals 
denied the motion of the nearby producers in Zuber v. Allen, 
No. 20931, for a stay, but it allowed them to intervene 
for the sole purpose of prosecuting an appeal from the 
court’s judgment of June 15, 1967, in that it did not appear 
that the defendant Secretary was going to appeal and the 
nearby producers should have the protection of appellate 
review. The order also provided that their appeal from de- 
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nial of intervention would be mooted if they chose to ap- 
peal the lower court’s judgment, and that the order was 
without prejudice to the District Court entering such order 
as it might deem advisable concerning preservation of the 
status quo. An order temporarily preserving the status quo 
through continued escrowing of that portion of the nearby 
differential as emanated from plaintiffs’ class was entered 
by consent on July 7, 1967, pending the return of District 
Judge McGarraghy from official leave, and an order contin- 
uing such escrowing was thereafter entered on September 5, 
1967, after a hearing on said date, the order being filed here- 
in on October 20, 1967, as a supplemental record and stat- 
ing in part as follows: 


“ORDERED, that the portion of the nearby farm lo- 
cation differential of the Massachusetts-Rhode Island 
milk order, 7 C.F.R. 1001.72, attributable to the 
marketing of milk of non-nearby producers, and 
which under the June 15, 1967, Order of this Court 
would be paid to the plaintiffs and their class of 


non-nearby producers, shall continue to be depos- 
ited in the said escrow fund or account in the cus- 
tody of this Court in accordance with the terms set 
forth in the preliminary injunction entered herein 
on January 16, 1967, as modified by the consent 
order entered herein on the 17th day of March, 
1967, pending a decision by the United States Court 
of Appeals for the District of Columbia * * *”. 


On August 14, 1967, sixty days after the lower court’s 
judgment, the defendant also noted an appeal, and the 
plaintiffs-appellees have been forced to undergo two sepa- 
rate expedited briefing schedules that render the initial ex- 
pedited schedule in Zuber v. Allen a nullity and which prej- 
udice the appellees both legally and financially, the appel- 
lees’ prior motion for an expedited briefing schedule re- 
questing that it be set on August 15th and that the de- 
fendant’s appeal be consolidated with the Zuber appeal be- 
ing opposed by the latter and denied by the Court on Au- 
gust 5, 1967. The Secretary’s brief presents nothing of 
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substance that is not presented in the Zuber brief and, in 
fact, it appears that the Secretary disagrees with Zuber on 
but one point which is so insubstantial that such disagree- 
ment can only be regarded as an obvious attempt to justi- 
fy the duplicate arguments in the present brief. The delay 
of the defendant in noting and docketing his appeal has 
also caused additional expense to plaintiffs ($1400.00) in 
the printing of the Joint Appendix that should have been 
borne by defendant and the appellants in Zuber v. Allen, 
the latter having refused to pay for the printing of relevant 
parts of the record. The Secretary’s brief, like that of Zu- 
ber, makes numerous references to the Recommended De- 
cision of the Secretary which was published on July 6, 1967, 
32 Fed. Reg. 9918-21, subsequent to the District Court’s 
judgment of June 15, 1967, declaring the nearby differen- 
tial unauthorized and void and enjoining the Secretary from 
its future enforcement under the same or any other name 
or designation. The Recommended Decision not only at- 
tempted to rectify the prior inadequate or non-existent 
findings and failure to ever cite any statutory basis for the 
nearby differential, but also attempted to privately reopen 
hearing records of 30 years ago in an unbelievable attempt 
to substitute new “findings” for those previously made in 
1936 or 1937. It took issue with many of the orders of 
the District Court in this case, set forth various statements 
concerning this and the Blair case which reflect a lack of 
familiarity with either case, and concluded that the nearby 
differential ‘should be continued”. The Decision was an 
obvious attempt to avoid the lower court’s judgment and 
order, although paying lip service to it and disclaiming 
such intention, and this fact was abundantly indicated dur- 
ing the hearing on the plaintiffs’ motion for preservation 
of the effectiveness of the court’s judgment and concern- 
ing non-compliance therewith, the transcript of said hear- 
ing of September 5, 1967, being filed as a supplemental rec- 
ord on October 20, 1967. Such abuse of the administra- 
tive process fully substantiated the plaintiffs’ contentions 
concerning additional irreparable injury if the court pro- 
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ceedings were held in abeyance as proposed by the defend- 
ant (JA 51, 244, 50), and if these proceedings were now 
to be remanded for any administrative determination. 


The allegations in appellant’s brief concerning the defenses 
made by plaintiffs to the aforesaid motion are inaccurate 
and incomplete, and the Court is respectfully referred to 
the record in respect to the contentions and arguments 
made by the plaintiffs on the matters mentioned in the 
appellant’s brief, the same failing to reflect the plaintiffs’ 
position or misconstruing their arguments. The balance of 
the appellant’s brief consists of a reargument of those made 
in the Blair case, the briefs in Blair being filed as exhibits 
in this case, and the same defenses were presented in the 
District Court with just slight variation in respect to alleged 
exhaustion of administrative remedies and primary jurisdic- 
tion. The same reliance on Green Valley Creamery v. United 
States, 108 F.2d 342 (C.A. 1, 1939), by the appellant and a 
conclusion that the nearby differential was authorized under 
the Act was a “volume, market, and production differential 
customarily applied by the handlers” constituted the only 
other defense to plaintiffs’ motion for summary judgment, 
although appellant did maintain that the differential was sup- 
ported by evidence in the administrative record. The two 
cases cited by appellant concerning administrative remedies 
pertained to the administrative remedy accorded to handlers 
under the Act, and one of these specifically distinguished 
Stark v. Wickard, 321 U.S. 288 (1944), which noted the 
real lack of an administrative remedy to producers and au- 
thorized a legal action to preclude the appellant from di- 
verting their funds in violation of the Act. The other case 
cited by the appellant failed to mention the later decision 
of the District Court after remand (also a handler case), 
Lewes Dairy v. Freeman, 260 F. Supp. 921 (1966), which 
considered the section of the Act and the Congressional 
Report relied on by appellant concerning legalization or 
ratification of the nearby differential, the Court agreeing 
with Blair that such section of the Act was to preclude 
technical abatements and further ruling that defendant’s 


9 


action in that case constituted a market barrier in viola- 
tion of Sec. 608c(5)(G) of the Act, a provision of the Act 
which plaintiffs contend is also violated by the market bar- 
rier erected by the nearby differential. 


The lower court (Matthews, J. and McGarraghy, J.) held 
many hearings in this case over a period of many months, 
and its patience, perception and thorough consideration 
of every facet of the case is apparent from the record, the 
real gravamen of the defendant’s complaint in repeatedly 
referring to the “one-line order granting summary judg- 
ment’ being that the Court perceived the lack of any merit 
or substance in the defenses of defendant. Moreover, the 
Court entered many orders during the litigation, and it re- 
jected several of those submitted by both parties, the de- 
fendant’s proposed orders being a matter of record in some 
instances. Further, the order entered by the Court on June 
15, 1967, contained many provisions which were previously 
written and entered by the Court in other orders that were 
a necessary part of the court’s judgment, and the Court filed 
and docketed the defendant’s objections and the plaintiffs’ 
reply thereto in order to preclude the unfair allegations of 
appellants that imply that the court did not consider the 
matter fully, such a contention being rendered improper 
by not only the record but the Court’s full awareness of 
the appellant’s intentions to avoid its judgment. The plain- 
tiffs objected to several of the proposed orders submitted 
to the Court because they did not reflect a fair and accu- 
rate portrayal of the Court’s rulings, and others were ob- 
viously so framed as to attempt to hide the very purpose 
of the lawsuit — such as referring to the monies presently 
being escrowed as the “net differentials” or the “balance 
of the differentials” rather than stating that such monies 
being escrowed are that portion of the nearby differential 
payments which emanate from plaintiffs’ class as attribut- 
able to the marketing of their milk, the nearby producers 
having already received their portion of the escrowed monies 
and presently receiving their part of the differential pay- 
ments without escrowing. The appellants’ real objection is 
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that the orders entered by the Court are such that improper 
arguments are precluded by the same and the Court’s selec- 
tive and detailed consideration of every aspect.of the pro- 
longed proceedings. 


The Court is respectfully referred to the appellees’ brief 
in Zuber for a detailed discussion of the problems and back- 
ground of the dairy industry and the legislation involved, as 
wellas a presentation of the main provisions of the milk order 
and the predecessor orders that were consolidated in 1964 to 
form the Massachusetts-Rhode Island milk order. It should 
be noted, however, that the nearby differential provision 
exists in but one other federal milk order out of a total 
of about 75 such orders in the United States, that order 
provision presently being under litigation and the case cited 
by appellants herein even before the trial has actually com- 
menced. 


SUMMARY OF ARGUMENT 


The nearby farm location differential provision of the 
Massachusetts-Rhode Island milk order, 7 C.F.R. 1001.72, 
is unauthorized under the Agricultural Marketing Agreement 
Act of 1937, as amended, in that it varies the uniform price 
that all dairy farmers are entitled to receive for their milk un- 
der the Act and marketwide pooling of milk, Sec. 8c(5)(B) 
(ii), and it reduces the uniform price that appellees’ class 
of non-nearby dairy farmers would otherwise receive for 
their milk. The nearby differential awards to an illegally 
preferred group of producers the Class I or fluid milk 
market and forces the appellees’ class to bear the surplus 
of the market and a price reflective of such differential dis- 
crimination. The differential is based on alleged evidence 
relating to the historical use of nearby producers’ milk and 
is thus violative of the Act’s command that all dairy farmers 
shall be paid a uniform price irrespective of the use made 
of their milk. The differential payments are illegally geared 
to the Class I or fluid milk price, being paid at 46 or 23 
cents per hundredweight or such lesser sum as will equal the 
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Class I or fluid milk price. The differential constitutes a 

use apportionment of the marketwide pool and the result- 
ant payment of a price to appellees that involves the pro- 

hibited consideration of the alleged use of nearby producers’ 
milk. 


The differential is not one of the enumerated adjustments 
to the uniform price, in that it is not a location differential 
involving the place where delivery of the milk is made, being 
based solely on the location of the producer’s farm. Nor is it 
a market differential involving the nature of the market to 
which the milk is delivered, this differential being paid for 
the savings effected when milk is delivered directly to a city 
market or plant rather than initially to a country plant 
where double handling is involved. Moreover, the “nearby” 
producer can deliver his milk to a country plant and still 
receive the “nearby” differential, but the distant producer 
may deliver his milk to the city market and not receive such 
differential. The discrimination and violation of the Act is 
compounded by requiring that distant producers pay the 
differential to the preferred nearby producers, their uniform 
price being reduced 12 to 13 cents per cwt. of milk and total- 
ing over $3 million annually. Further, the appellant acknowl- 
edged in his brief filed in Blair v. Freeman that the Secretary 
had justified the differential under (c) relating to the place 
where milk is delivered rather than under (a) relating to the 
nature of the market or plant to which the milk is delivered. 
The Act requires that “market” differentials be those custom- 
arily applied by handlers, and there is no provision authoriz- 
ing payment of the nearby differential by producers or out 
of the marketwide pool. Both the location and market dif- 
ferentials authorized by the Act for cost of transporting the 
milk and for direct delivery of the same are paid to nearby 
producers under the zone differential of the Order, Sec. 
1001.62, thus compensating nearby producers for any ex- 
tra value attributable to the location of their farms. The 
Secretary has found that handlers, not producers, should 
pay for nearby milk’s availability for fluid use, and that 
evenness of production is considered in connection with 
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other provisions of the Order. He has also found that pro- 
duction costs are not appropriate for consideration in con- 
nection with a nearby differential, and that a base-rating 
plan was inappropriate for this market. Congress passed an 
amendment to the Act in 1965 which indicates that it did 
not intend to legalize the 1936 illegal base-rating plan that 
assigned nearby producers the Class I price and other pro- 
ducers the surplus of the market, this fact also conclusive- 
ly indicating that Green Valley misconceived not only this 
factor but the entire purpose of the legislation and its re- 
enactment. The differential is violative of appellees’ con- 
stitutional and statutory rights and is inherently discrimi- 
natory. Appellees are sustaining irreparable injury by vir- 
tue of the 1964 nearby differential, and the only monies 
in the escrow fund are those emanating from non-nearby 
producers who are unable to sell their land at high prices 
and who are being forced out of production by inadequate 
earnings, the nearby producer being able to acquire the dif- 
ferential payments from handlers if his milk has extra value, 
in that the Order and Act provides for only a minimum price. 
The differential exists in but one other milk order out of 
75 in the country, and its legalization by the court would 
open the floodgates to like inequities across the land. Ap- 
pellees released the nearby producers’ escrowed monies to 
them in reliance on the fact they would receive their own 
if they prevailed herein, and the demand for remand to de- 
termine disposition of appellees’ monies by appellant has 
no basis in law or equity and would cause further injury, 
as indicated by the recent illegal “findings” cited by appel- 
lants. 


13 


ARGUMENT 
I 


The Nearby Differential Is Unauthorized 
Under the Act. 


1. The Secretary’s Authority Is Limited Under the Act. 


There is little that can be added to what was said by this 
Court in Blair v. Freeman, supra, and in the appellees’ brief 
in the consolidated appeal of Zuber v. Allen, No. 21141, con- 
cerning the limited authority of the Secretary under the Act. 
The very words and provisions of the Act reflect the narrow 
confines within which he must act, and the pertinent con- 
gressional reports state that it was the intent of Congress to 
prevent the Secretary from abusing the power delegated to 
him by specifically enumerating the extent thereof.! Con- 
gress further recognized that there would be those who would 
presume to speak for it if the language of the Act and Re- 
ports were not clear and mandatory, and it acted to fore- 
close any violation of the Act through an interpretative ap- 
proach by spelling out in unambiguous language the powers 
conferred on the Secretary. The courts have repeatedly rec- 
ognized the limited power delegated to the Secretary, the 
specific intent of Congress to preclude him from exceed- 
ing his statutory bounds, and the declared recognition by 
Congress of the care and caution used in drafting the legis- 
lation because of the subject matter thereof and the applic- 
ability of the then recent cases of Schechter Poultry Corp. 
y. United States, 295 U.S. 495 (1935), and Panama Refin- 
ing Co. v. Ryan, 293 U.S. 388 (1935).2 As stated by the 
Court in Brannan vy. Stark, 342 U.S. at page 465: 


1 R. Rep. No. 1241. 74th Cong,, Ist Sess. 8;S. Rep. No. 1011, 
74th Cong., Ist Sess. 8. 


2 Blair v. Freeman, 370 F.2d 229 (1966); Brannan v. Stark, 87 App. 
D.C. 388, 342 US. 451; Stark v. Wickard, 321 U.S. 288; Lehigh Val- 
ley Co-op. v. United States, 370 U.S. 76; United States v. Rock Royal, 
26 F.Supp. 534, 307 U.S. 533. 
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“With these cases specifically in mind, Congress set 
forth with deliberate particularity and completeness 
the terms which the Secretary might include in mar- 
keting orders.”” H.R. Rep. No. 1241. 74th Cong., 
Ist Sess. 8; S. Rep. No. 1011, 74th Cong., Ist Sess. 
3” 


The appellants attempt to find an ambiguity where none 
exists, and failing in this obviously inappropriate argument, 
they presume to contradict a Congress that was foresighted 
enough to anticipate the very arguments made by appel- 
lants. Their claim that Congress did not know what it 
was doing or saying when it wrote the legislation and the 
Reports, even though the Congress specifically stated to 
the contrary and was careful to explain its action and rea- 
sons therefor, reflects a quarrel with the Congress rather 
than with the appellees. Their contention that Congress 
made a mistake because of a “hasty” drafting of the stat- 
ute is made in the wrong forum, for the Court has no ju- 
risdiction or power to either amend the Act or entertain 


such a contention that necessarily admits that no ambig- 
uity exists in the Act and Reports. It is basic that it is 
only when Congressional intent and statutory language 
are ambiguous that interpretation and construction are 
warranted. Alaska S.S. Co. v. United States, 290 U.S. 


eas 


256. Appellants may not resort to “interpretative aids” 
to amend the Act or to rewrite the Committee reports 
that they contend are erroneous or incomplete. Such a 
power over that possessed by the Congress not only does 
not exist in the appellants, but a contention of this na- 
ture would also violate the rule of Schechter that the Con- 
gress rather than the appellant Secretary is to define the 
power delegated under the Act. The simple fact is that 
the Act and the Reports contain no mention of or au- 
thorization for a nearby farm location differential, a pro- 
vision that is completely inconsistent with the other provi- 
sions of the Act and its entire purpose, and it would be an 
absurdity to contend that the Congress intended such a dif- 
ferential without specifically providing for the same in clear 
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and unmistakable language. In any event, the citation of 
an isolated excerpt from the Congressional Record, or the 
self-serving testimony of attorneys, paid economists, or ad- 
ministrative officials cannot overcome the clear language of 
the statute and Reports. There may be members of Con- 
gress who are uncertain of the meaning of some part of 
the statute, or there may have been some whose opinions 
on the meaning of a part of the Act conflict with the Re- 
ports concerning the legislation, as witness the preparation 
of minority views or reports on a bill, but these factors are 
not persuasive of the Congressional purpose and cannot be 
utilized to thwart the same. United States v. Wrightwood 
Dairy Co., 315 U.S. 110. Nor can one word or phrase of 
a statute predominate over the whole Act and its purpose 
and policy, Mastro Plastics Corp. v. NLRB, 350 U.S. 270; 
Carlson v. Landon, 342 U.S. 524, and the statute must be 
interpreted so as to observe due process in its basic mean- 
ing if interpretation is necessary. Joint Anti-Fascist Ref. 
Comm. v. McGrath, 341 U.S. 123. There is no need for 


such interpretation or construction in this case, for the very 
purpose of the Act is to raise prices for all farmers by re- 
quiring that they be paid a uniform price for all of their 
milk irrespective of how it is used by the handler to whom 
it is delivered. The Supreme Court’s statement in Brannan 
v. Stark, 342 U.S. at page 465 is equally applicable here: 


“Without support in the words of the statute the 
challenged provisions must fall, for neither legisla- 
tive history nor administrative construction offers 
any cogent reasons for a contrary result.” 


The section of the Act here involved, 8c (5), specifically 
states that milk orders shall contain one or more of certain 
enumerated terms and conditions and no others. Even the 
relevant terms and conditions authorized under Sec. 8c (7) 
(D) as common to all orders must be “incidental to and not 
inconsistent with, the terms and conditions specified” in sub- 
section (5) “and necessary to effectuate the other provisions 
of the order”. Whether the Secretary may think a particular 
term or condition beneficial or advisable is not the criterion 
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for inclusion into a milk order, for the Secretary has no 
amendatory power to compensate for that not delegated to 
him. 


Sec. 8c (4) requires the Secretary to make evidentiary 
findings that the issuance of an order and all of the terms 
and conditions thereof will tend to effectuate the declared 
policy of the Act. Sec. 8c (5)(G) precludes the Secretary 
from using a milk order to prohibit or limit the marketing 
within a marketing area of milk or products thereof pro- 
duced in any production area of the United States. The 
uniform price required to be paid by all handlers to all 
producers for all milk irrespective of the use made of it by 
the handler is subject only to certain enumerated adjust- 
ments under Sec. 8c (5)(B)(ii). A milk order must be ap- 
proved by a certain percentage of the milk producers that 
it would affect, and a new producer shall be paid the low- 
est use classification price for his milk during the first two 
months that he regularly serves the market and at the uni- 
form price thereafter. These and other provisions of the 
Act indicate a cohesive and carefully planned program that 
could accomplish its purpose only through compliance with 
each mandatory provision. The Congress was well aware 
that the Secretary would be subject to political and group 
pressures for special price concessions or preferences, and 
it deliberately limited the Secretary’s power to assure that 
he could not legally succumb to such demands and that any 
deviation from the statute would be rectified by the courts. 
Stark v. Wickard, supra; Blair v. Freeman, supra; Lehigh Val- 
ley Co-op, v. United States, supra. 


2. The Differential Violates the Act’s Requirement 
of a Uniform Price Irrespective 
of the Use of Milk. 


In Section 8c (5) of the Act, the Congress set forth its 
answer to the self-defeating competition among dairy farmers 
for fluid milk outlets, a competition brought about by a sur- 
plus of milk and the handler’s ready disposition to take ad- 
vantage of such a situation. It provided for the sharing of 
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the benefits (Class I or fluid use) and the burdens (Class II 
or surplus) of the milkshed by all dairy farmers through the 
medium of a uniform “blended” price for all milk irrespec- 
tive of the use made of a particular producer’s milk by the 
handler to whom he delivered his milk. The Congress was 
entirely aware that a few producers might have a preferen- 
tial price position with a handler who disposed of most of 
his milk for Class I or fluid use, but it was also completely 
cognizant of the entire chaotic conditions in all markets 
and the necessity for legislation that would improve and 
stabilize such conditions and the incomes of all dairy farmers. 
Congress did not write this legislation to preserve such a 
“status quo” for a few producers, nor did it engraft any ex- 
ception of this nature in favor of a particular group of pro- 
ducers. In fact, any contention in this respect would actu- 
ally result in the nearby producers receiving surplus or Class 
II prices for their milk, in that the Secretary found in his 
1964 Decision promulgating the Massachusetts-Rhode Island 
milk order, 29 Fed. Reg. 11208, as follows: 


“Moreover, as described under Issue No. 3, milk pro- 
duced in these areas has become overpriced under 
the order relative to country plant milk, and city 
plant operators often have preferred to purchase 
milk from country sources rather than from local 
producers. The situation is, in fact, one of the ma- 
jor marketing problems dealt with in this decision 
because recently much of the locally-produced milk 
has had to be disposed of in manufacturing chan- 
nels.” 


The Secretary has also found that it was the nearby pro- 
ducers who required federal regulation under the predeces- 
sor milk orders that were consolidated into the Massachu- 
setts-Rhode Island order, and that such regulation was ne- 
cessary to assure them of any market for their milk, even 
though the State milk laws gave them a preferential price 
position. The Secretary himself has acknowledged the ob- 


393 Fed. Reg. 8226-27, J.A. 121-25; 29 Fed. Reg. 11208, J.A. 129- 
30: 14 Fed. Reg. 7085, J.A. 112-15; 14 Fed. Reg. 7098, J.A. 117-19. 
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vious fact that whenever there was any appreciable surplus 
of milk the prices to farmers would fall to the level to Class 

II or manufactured milk prices. 28 Fed. Reg. 11957. The 
cases also recite this elementary law of economics: 


“In the four years from March, 1929 to March, 1933, 
the retail price of milk fell 37 percent, but the price 
paid to the farmer fell 61 percent. The dealer’s mar- 
gin was decreased only 17 percent. * * * A satisfac- 
tory stabilization of prices for fluid milk requires 
that the burden of surplus milk be shared equally 
by all producers and all distributors in the milkshed. 
So long as the surplus burden is unequally distri- 
buted the pressure to market surplus milk in fluid 
form will be a serious disturbing factor.” Nebbia 
v. New York, 291 U.S. 502. 


Even if a few producers received a higher price for their 
milk prior to federal regulation, and it is noted that the 
“evidence” of record in this regard referred to only a hand- 
ful of farms or producers out of about 15,000 serving the 


market in 1936, they certainly had no lien or property right 
in the preferred Class I or fluid milk market. They could not 
corer it and hold it either against other producers or the 
power of Congress to control the commerce and industry as 
it affects interstate commerce. In fact, such a monopoly 
would constitute a restraint of trade and be violative of 
other legislation, the record prior to federal regulation re- 
flecting the tendency to create the monopoly that was encour- 
aged by the nearby differential provision. (JA 280, 283). 
Moreover, many questioned the legality of the Secretary’s 
action. (JA 71-73, 84-85, 103-110, 179-81, 186, 194-97, 
277, 279, 283-85, 286-87, 292-93, 300.) 


Additionally, it should be noted that distant producers 
also possessed preferential price positions by virtue of fluid 
milk outlets and opposed federal regulation, (JA 286), but 
the Act did not grant them a differential payment over the 
uniform price. It is clear that federal regulation brought 
stable marketing conditions and higher prices to all dairy 
farmers (JA 82, 167, 266), a fact which is conclusively 
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stated in many of the early cases. It is also admitted that 
the preferential prices cited for Massachusetts, Connecticut 
and Rhode Island producers were received by them by vir- 
tue of the state laws that discriminated against “outside” 
producers who produced the great bulk of the milk for the 
market. (JA 124-25, 276, 301, 303-04). 


The nearby differential provision is violative of the uni- 
formity of price required under the Act, and the Secretary’s 
rationale setting forth his reasons for the differential clearly 
indicate that the payments are made to nearby producers in 
recognition of the fact that nearby producers allegedly give 
up a share of the fluid milk market when they participate in 
marketwide pooling under the Act and federal regulation. 
The Secretary realized full well the proper concept of mar- 
ketwide pooling (JA 318-23) under the Act, and his deci- 
sions promulgating the milk orders cammence with the 
1936 Greater Boston order when he awarded Class I bases 
to nearby producers because of “the greater availability of 
their milk for Class I use” (JA 78), his 1937 Order substi- 
tuting the nearby farm location differential for the Class I 
bases. Of the other three milk orders consolidated into the 
Massachusetts-Rhode Island milk order, the largest in num- 
ber of producers was the Southeastern New England order 
which included the entire State of Rhode Island and south- 
eastern Massachusetts, and the Secretary’s decision promul- 
gating the order specifically stated that the nearby differ- 
ential constituted an exception to marketwide pooling, his 
language being identical to that used in promulgating the 
New York-New Jersey nearby differential: 


“Historically, dairy farmers in the States of Massa- 
chusetts, Rhode Island and Connecticut, because of 
their location with reference to the large population 
concentrations of New England have disposed of a 
substantially larger percentage of their production 
for fluid use than have dairy farmers in the upcoun- 
try area. Hence, nearby producers have been able 
to realize a price higher in relation to more distant 
producers than can be accounted for by the advan- 


20 


tage in the cost of transportation to market. Under 
the marketwide pooling herein proposed and with- 
out some adjustment mechanism the nearby pro- 
ducer, notwithstanding, would be paid on the basis of 
the average utilization of all milk in the milkshed 
rather than according to the utilization of his own 
milk. Under a regulated market, however, he ob- 
tains the benefit of an established Class I price 
which may be higher than in the absence of regu- 
lation. * * *”. 23 Fed. Reg. 8238. 


The foregoing finding purports to create a hybrid between 
individual handler pools and the marketwide pool author- 
ized by the Act. In so doing, it destroys the very purpose 
of marketwide pooling and the uniformity required by the 
Act. In promulgating the instant milk order, the Secretary 
merely reaffirmed his prior position and maintained that 
the nearby differential was not causing disorderly market- 
ing conditions, whereas he is actually required to find that 
all of the terms and conditions of the Order will tend to 
effectuate the policy of the Act, that of raising prices for 
all farmers and promoting orderly marketing conditions. (JA 
207; 7 U.S.C. 602, 608c(4), JA 208). Moreover, the testi- 
mony of those favoring the nearby differential in the 1953 
promulgation hearings discloses that it was justified as ““com- 
pensating nearby producers for sharing a part of the fluid 
milk market” (JA 149-198, 264-71). The fact that the 
nearby differential is paid at the rate of 46 and 23 cents 
per cwt. or such lesser sum as will equal the Class I price 
further indicates its relationship to the fluid use of milk, 
and the fact that it constitutes a use apportionment of the 
marketwide pool in awarding the appellees the burden of 
the surplus of the market is simply an added indication of 
its violation of the Act. Blair v. Freeman, supra; Lehigh 
Valley v. United States, supra. The latter case is also fully 
covered in the appellees’ brief filed in Zuber, the Supreme 
Court in Lehigh specifically stating that each producer was 
entitled to a proportional share of each use market. The 
nearby differential clearly violates the Act’s command that 
uniform prices shall be paid to all producers for their milk 
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irrespective of the use made of it by the handler. It is evi- 
dent that historical use consideration is just as violative of 
the Act as the present use of a producer’s milk, for any 
other reading of the Act would render it a nullity. 


3. The Differential Is Not an Authorized 
Adjustment to the Uniform Price. 


It is basic that Congress would have clearly spelled out 
any differential of the type contested herein if it had con- 
templated such an exception to the very purpose of the Act 
and marketwide pooling. It enumerated the only differen- 
tials authorized to be promulgated by the Secretary, and 
it defined such differentials in the Committee Reports. Prior 
to the judgment of the District Court, the Secretary had 
never stated the statutory basis for the nearby differential, 
but had either acknowledged that it was an exception to the 
Act or else justified it on an allegedly “historical” basis that 
never specified the reasons for any current validity. It is ir- 
rational to state that such a differential was “customarily ap- 
plied” by handlers when the reason for its existence is so neb- 
ulous or difficult to enumerate, the record failing to establish 
that handlers ever paid any differential based on the location 
of producers’ farms. A differential is paid for some element 
of value or service, not because a farm is located in a particu- 
lar State, and the person who receives that value or service is 
the one to pay for the same. The other differentials in the 
Order do meet the statutory requirements, and the appel- 
lees have no quarrel with those. differentials that properly 
compensate the nearby producer for location value — such 
as the zone differential under Sec. 1001.62 of the Order 
which gives nearby producers a 47-cent differential over 
the uniform price because of transportation and direct de- 
livery factors, the latter being a market differential that 
is paid because of the savings effected when milk is de- 
livered directly to a city market or plant rather than to a 
country plant where double handling is involved. This type 
of differential existed in the 1936 Greater Boston order 
that provided for the payment of an added differential for 
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milk delivered to plants located within 40 miles of Boston 
“as a reasonable allowance for the extra handling costs in- 
curred by handlers operating country station plants” (JA 
68), and the differential referred to in the Rock Royal case 
involving the New York order of 1938 also referred to such 
type of differential involving delivery at city plants. Signi- 
ficantly, as the amount of this market differential shrunk 
because of economies and improvements and as more dis- 
tant producers were able to deliver their milk directly to 
the city markets, the nearby differential based on the eligi- 
bility criterion of the location of the producer’s farm be- 
came the dominant differential provision. Handlers would 
not pay a large direct delivery differential when alternative 
supplies of milk were readily available, and the nearby dif- 
ferential was therefore fastened on the appellees’ class by 
a dominant group of producers located near the cities. (JA 
83-84, 278-80). The nearby producers already receive the 
market or direct delivery differential (JA 129-30) defined 
in the Congressional Reports, and it is obvious that the 
nearby differential cannot qualify as the authorized mar- 
ket differential, a fact that the Secretary acknowledged in his 
brief filed in the Blair case when he actually quoted the 
Report’s definition of a market differential to support his 
contention that the nearby differential was not authorized 
thereunder but under Sec. 8c (5)(B)(ii)(c) of the Act per- 
taining to the location at which delivery of milk is made. 
As stated in Blair, the nearby differential could not be 
predicated under (c) concerning the location where deliv- 
ery was made of the milk, in that the Order provision 
based eligibility solely on the location of the farm. The 
inapplicability of this part of the Act was further indicated 
by the fact that the non-nearby producer could deliver his 
milk to the identical location and he would not be eligible 
for the differential payments. The court in Blair agreed 
that the nearby differential could not be justified as a mar- 
ket differential that is based on the nature of the market to 
which the producer delivers his milk, and it is noted that the 
nearby producer can actually deliver his milk to a country 
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plant and still receive the nearby differential payments from 
a “distant” producer who delivers his milk to the city mar- 
ket or plant. Clearly, the nearby differential is not the mar- 
ket differential authorized by the Act, and this differential is 
already in the Order as a part of the zone differential. 


The appellees’ brief filed in Zuber refers in detail to the 
Secretary’s arguments in Blair that the nearby differentials 
of the New York-New Jersey and the Greater Boston milk 
order, predecessor of the instant order provision, were 
“Gdentical in purpose and effect” and were predicated on 
“very similar findings”. (JA 236-44). He enumerated the 
“essential similarities” and further stated concerning both 
the New York-New Jersey and Boston nearby differential 
provisions: 


“Thus, dating almost to the very enactment of 7 
U.S.C. 608c¢ (5)(B)(c), the Secretary has construed 
that provision as permitting the very type of near- 
by differential which the appellants would have this 
court declare unauthorized. It is, of course, axioma- 
tic, that such a long-standing contemporaneous ad- 
ministrative construction of the Section by the offi- 
cial charged with its administration is entitled to 
great weight.” 


The foregoing indicates that the Secretary has never re- 
lied upon Section 608c (5)(B)(a) concerning “volume, mar- 
ket, and production differentials customarily applied by the 
handlers” in promulgating any nearby differential provision 
in milk orders. The statements in appellant’s current brief 
that Departmental officials and other sources construed the 
Act to permit such nearby differential must be taken in the 
light of the prior statements and statutory basis that the 
Secretary claimed he relied on in the Blair case, for he re- 
jected the market differential rationale in his Blair brief. 
Irrespective of which provision he now contends he relied 
on, it is the appellees’ position that the appellant’s claim 
is not entitled to any consideration in view of the fact that 
only one of the 75 milk orders in the country contain such 
a nearby differential and only a few ever contained the 
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same, the statement of the Supreme Court in Brannan v. 
Stark being particularly pertinent: 


“Nor have provisions bearing substantial similarity to 
those before us since been included in other orders 
so frequently as to amount to a consistent adminis- 
trative interpretation of import in construing the 
Act.” 


The appellees’ brief filed in Zuber further reflects that 
the section of the Act currently relied on by the appel- 
lant refers to such differentials “customarily applied by 
handlers” and there is nothing in the Act authorizing the 
transfer of payment from handlers to distant producers. 
Moreover, the Secretary specifically stated in 22 Fed. Reg. 
4213 that “the inherent value of nearby milk to the mar- 
ket because of its availability and the high quality of such 
milk” are factors which, “to the extent they are valid, are 
related to the extra value of such milk to the handler who 
buys it rather than to producers generally and are, there- 
fore, appropriate for consideration in connection with di- 
rect delivery differentials payable by handlers rather than 
from out of the pool’’. 


The Act provides only for minimum prices, and the near- 
by producers may receive a premium from handlers in the 
absence of a nearby differential provision if the milk has 
any value to handlers (JA 294), but the Secretary himself 
has found in each of his decisions, including that promul- 
gating this order, that nearby producers were losing their 
markets to distant producers and that handlers would not 
pay even a 7-cent premium for nearby milk. (JA 129-30). 
It is evident that nearby producers have been benefited as 
much as any others by federal regulation, and the value of 
appellees’ milk was recognized as far back as 30 years ago: 

“A continuous flow of fresh milk into the Boston 
area * * * from rural New England is imperative. 
From the urban viewpoint, it is a matter of real 
necessity. From the producer’s viewpoint, it pro- 
vides a dependable market for their product, and 
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it is an important source of income to them. Less 
than 12 per centum of the milk brought into the Bos- 
ton area originates in Massachusetts, and less than 2 
per centum of it is handled exclusively in intrastate 
commerce. From 1929 to 1933 the prices paid for 
milk to the producers of New England declined stead- 
ily. In 1936, the price paid to producers of Vermont 
was 34 per centum below the 1929 level. Conditions 
in other states were comparable. Effective regulation 
has in the past proven to be a boon to milk producers. 
Heretofore, when federal regulation has failed, a re- 
sumption of chaotic marketing conditions and a low- 
ering of the price levels has occurred. Experience 
teaches that a resumption of such conditions will 
occur if the defendant and others similarly situated 
are permitted to avoid compliance with the law.” 
United States v. Whiting Milk Co., 21 F.Supp. 321 
(D.C. Mass., 1937). 


In regard to the other factor of value mentioned in the 
appellant’s brief — evenness of production — it has been 
fully covered in appellees’ brief filed in Zuber wherein it 
was indicated that appellant found in 1936 that evenness 
of production varied all over the milkshed. (JA 86-7, 104- 
05, 278, 282-83, 297). The Secretary also found that this 
factor was covered in the pricing provisions of the Act and 
that a base rating or base-excess plan to cover evenness of 
production was not warranted. (JA 140-41). The base-rating 
plan of the 1936 Greater Boston milk order, referred 
to in Green Valley as “other similar differentials’, under 
which nearby producers were given a Class I base for their 
milk and the distant producers a composite price that car- 
ried the burden of surplus was clearly illegal, and such ille- 
gality is pointed up by the 1965 amendment of the Act 
which not only requires that base-rating be an individual 
producer plan — rather than blanket assignment of Class I 
bases to a group of preferred producers without considera- 
tion of the individual variances among both groups — but 
that it be subject to approval by a referendum wherein each 
producer votes on this particular issue, the normal proce- 
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dure under the former provisions of the Act allowing coop- 
erative block voting for members on the entire order. The 
plan requires that each producer be paid the same Class I 
price for his base which is determined on the basis of the 
marketings of his milk over a representative period of time. 
Sec. 608c (5)(B)(ii)(d). Even the illegal base-rating under 
the 1936 Boston order (JA 72-76, 78-79, 279) is in no way 
comparable to the nearby farm location differential, but 
both were in clear violation of the Act in respect to pay- 
ment of non-uniform prices based on use of milk and au- 
thorized base-rating under subsection (d). It is evident that 
appellant only mentions base-rating or evenness of produc- 
tion because of continued reliance on the Green Valley case 
which mentions these items in its dictum concerning nearby 
differentials, and it is equally evident that Green Valley was 
totally in error concerning both of these factors. 


4. The Nearby Differential Has Not Been Ratified 
or Approved by the Congress. 


The Court in Green Valley was not only in error concern- 
ing the ‘‘similar differentials” being authorized under the 
Act, a fact which is conclusively indicated by the 1965 
amendment to the Act and which completely puts to rest 
any question of Congressional intent, but it also erred in 
stating that such differentials had been ratified by the Con- 
gress, even the lower court in Green Valley realizing that 
the Act had been passed prior to the first farm location 
differential and stating that it was therefore necessary to 
look more closely at subsequent milk orders. 


The appellees’ brief in Zuber completely covers the rea- 
son for the re-enactment of the Act after United States v. 
Butler, 297 U.S. 1, and the concern of Congress that lower 
courts might consider such decision as invalidating the en- 
tire program of marketing agreements and orders instead of 
just the separable production controls in the Act. The de- 
lay attendant to a review of such lower decisions by the 
Supreme Court would necessarily injure farmers and Con- 
gress therefore reenacted the marketing provisions. It was 
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then concerned that such reenactment might be construed 
as Congressional acknowledgement that Butler did invalidate 
prior marketing agreements and orders, a principle of law 
that is familiar to all, and it thus included the specific pro- 
vision in the Act ratifying such prior agreements and orders 
to negative any doubt as to its intentions and purpose. The 
appellant’s contention that Congress ratified and legalized 
the invalid base-rating plan of the 1936 Boston order under 
which nearby producers were given a Class I price for their 
milk and the other producers the surplus is too lacking in 
substance to require extended discussion, not only because 
this would violate the Act of 1937 but also because the 
1965 amendment clearly indicates that Congress did not in- 
tend any such inconsistency. It does indicate the error of 
Green Valley’s comments concerning a matter that was not 
before the Court, and the Reports cited by appellees in their 
brief and relied on by the appellant were also fully consid- 
ered in Lewes Dairy v. Freeman, 260 F. Supp. 921, where- 
in the Court agreed with the Blair decision that Congress 


meant to preclude technical abatements. The Supreme 
Court in Brannan v. Stark also noted in respect to coopera- 
tive payments from the pool that: 


“Approval of the payments by Congress cannot be 
inferred from its ratification, upon passage of the 
Agricultural Marketing Agreement Act of 1937, of 
marketing orders previously issued under the Agri- 
cultural Adjustment Act.” 


Moreover, the current Order and differential provision 
was not promulgated until 1964 and requires the payment 
of over $3 million per year by appellees’ class of about 
6600 dairy farmers. The base-rating plan to which ap- 
pellant refers embraced less than 5 percent of the 15,000 
producers then serving the Boston market, the total and 
individual payments or loss being much less at that time. 
(Exh. 77A, 1963 Record, Vol. i, on file herein). 
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5. The Case of Blair v. Freeman Is Controlling 
and Dispositive of This Appeal. 


This case is virtually a rehearing of the Blair case, and the 
appellant’s brief filed in that case discloses that he relied on 
the Boston nearby differential to support his argument con- 
cerning legality of the New York-New Jersey nearby differen- 
tial, citing their identical features and purpose and the very 
similar findings of the Secretary in issuing both nearby differ- 
entials, the Boston provision being substantially the same as 
the successor provision in the Massachusetts-Rhode Island 
milk order. He can hardly disavow his prior contentions, 
his brief in Blair being filed as an exhibit in this case, and 
his pertinent contentions are set forth in pages 236-44 of 
the Joint Appendix. The Blair decision was acquiesced in 
by the Solicitor General’s determination not to petition for 
certiorari and by the Secretary’s deletion of such differen- 
tial from the New York order almost a year ago. It would 
appear that the Secretary should have deleted the identical 
provisions from the Massachusetts-Rhode Island and Con- 
necticut milk orders, the Secretary’s rationale in promulgat- 
ing the latter nearby differential being virtually verbatim to 
that in issuing the New York differential and the Connecti- 
cut differential returning but two or three cents per cwt. to 
“nearby” producers at an expense or loss of 43-cents per 
cwt. to “non-nearby” producers serving that market. The 
clear reason for his not doing so is the open and determined 
pressure being applied by vested interests in illegality who 
openly proclaim their political influence and who still in- 
tend to preserve such illegally preferred status, the Secretary 
himself probably being unaware that this condition actually 
exists or that the smaller dairy farmer is being discriminated 
against in violation of the law and the Act. 
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6. The Differential Is a Market Barrier Which Interferes 
With the Free Flow of Commerce and 
Violates Sec. 608¢ (5)(G). 


The operation of the nearby differential to award the 
nearby producer the Class I or fluid milk price is admitted 
by the Secretary in his promulgation of such provisions, and 
no additional proof is required under such circumstances to 
show a violation of Sec. 8c (5)(G), the Supreme Court stat- 
ing in the Lehigh Valley case concerning the less offensive 
“compensatory payment” provisions that actually benefited 
all farmers regularly serving the market and which were paid 
by handlers to the marketwide pool rather than by distant 
producers and from out of the pool: 


“Along with enumerating the power granted to the 
Secretary of Agriculture so as to avoid the ‘delega- 
tion’ problem brought to light by the then recent 
case of Schechter v. United States, 295 U.S. 1, the 
Congress sought in 1935 to limit the Secretary’s 
powers so as to prevent him from establishing 
‘trade barriers’. * * * that history likewise makes 
it clear that as regards milk the word ‘prohibit’ re- 
fers not merely to absolute or quota physical re- 
strictions, but also encompasses economic trade bar- 
riers of the kind effected by the subsidies called for 
by this ‘compensatory payment’ provision.” 

The Lehigh case is treated more fully in appellees’ brief 
filed in Zuber and its analogy could not be more direct. The 
case of Polar Co. v. Andrews, 375 U.S. 361 (1964) also is 
treated therein, this case stating that the principles of Bald- 
win v, Seelig, 294 U.S. 511 (1935) “are as sound today as 
they were when announced”. The apportionment of the 
marketwide pool to force appellees to shoulder the burden 
of surplus in order to market their milk and to pay the trib- 
ute payments called for by the nearby differential is clearly 
a market barrier that forces appellees to increase their pro- 
duction at higher expense in order to maintain a profit — 
or that causes them to cease dairy farming entirely. The 
appellants’ contention that there is no market barrier be- 
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cause the appellees market their milk under the Order is 
completely unsound, for they have but little choice and 
are unrepresented in administrative hearings and in voting 
on the orders. (JA 250-51) Stark v. Wickard, supra. The 
appellants would contend that a market barrier would only 
exist if appellees’ milk was excluded entirely, ignoring com- 
pletely the price received for the same, and such conten- 
tion is manifestly illogical and especially so when appellees’ 
class serves the great part of the market with their milk. It 
is not difficult to visualize the total confusion that would 
result if each Order contained a “nearby” differential and 
if the rule was extended to other products. The Commerce 
Clause would be nullified along with the constitutional 
rights of almost every dairy farmer. See also Dean Milk 
Co. v. Madison, 340 U.S. 349, Lewes Dairy v. Freeman, 
260 F. Supp. 921, and Hood & Sons v. Dumond, 336 
US. 525. 


II 


The Nearby Differential Constitutes an Illegal 
Discrimination Against Non-nearby Farmers. 


The appellees do not contend that every discrimination 
is an illegal one, but one such as the instant differential 
that accords no service or value to appellees is clearly and 
inherently discriminatory in an illegal sense. It is an ele- 
mentary fact that nearby producers do not have any con- 
stitutional right to freedom from competition, that all pro- 
ducers are entitled to a uniform price under the Act, and 
that the Supreme Court has held that it is handlers, not 
producers, who must pay the minimum prices required by 
the Act, the Court stating in Stark v. Wickard as follows: 


“It is apparent that serious inequities as among pro- 
ducers might arise if the prices each received de- 
pended upon the use the handler happened to make 
of his milk; accordingly, Sec. 8c (5)(B) authorizes 
provision to be made for the payment of a uniform 
price to producers for the milk delivered irrespective 
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of the use to which the milk is put by the individual 
handler. * * * The statute and Order create a right 
in the producer to avail himself of the protection of 
a minimum price afforded by Governmental action. 
Such a right created by statute is mandatory in char- 
acter and obviously capable of judicial enforcement. 
For example, the Order could not bar any qualified 
producers in the milkshed from selling to area hand- 
lers. * * * It cannot be fairly said that because pro- 
ducers may choose not to sell in the area, those who 
do choose to sell there necessarily must sell, without 
aright of challenge, in accordance with lawful require- 
ments of administration. Upon purchase of his milk 
by a handler, the statute endows the producers with 
other rights, e.g., the right to be paid a minimum 
price.” 

The appellant can point to no value of nearby milk that 
is not already compensated for in the Order provisions, or 
that should not be compensated for by handlers rather than 
fellow producers whose milk is used for the same purpose 
and use. His reference to the Philadelphia Order and indi- 
vidual handler pools is entirely without accuracy or assist- 
ance in justifying the nearby differential. Recent hearings 
under that Order, 31 Fed. Reg. 15670 (12/13/66), reflect 
that producers were losing over $1 million per year in the 
absence of marketwide pooling, and that cooperative asso- 
ciations acting as dealers or handlers were cutting the price 
to producers serving the market in the same manner as hand- 
lers functioned under the dealer pools in the Boston area 
prior to the Federal order regulations. (JA 74, 114-15, 119, 
139-40, 276, 283).4 Over 92% of the dairy farmers serving 
the Philadelphia market recently voted for marketwide pool- 


4See also the Report of the FTC pursuant to the House of Rep. Con- 
current Resolution, No. 32, 73rd Cong., 2nd Sess. (1934), concerning 
the testimony of dairy farmers in respect to such price-cutting and fail- 
ure to pay for milk by cooperative associations functioning as handlers, 
the Resolution referring to alleged arrangements between dealers and 
cooperative officials detrimental to the dairy farmer. 
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ing and a base plan is also expected to be utilized in this mar- 
keting area. The appellees’ brief in Zuber covers more fully 
the obvious illegal discrimination against appellees’ class and 
the applicable case relating thereto. 


The appellees’ brief in Zuber also covers the deficient, in- 
consistent, arbitrary, capricious and irrational findings and 
conclusions of the Secretary in issuing the nearby differen- 
tial, which findings also are illegal by virtue of the fact that 
they purport to rest on “evidence” relating to the use of milk 
of nearby producers. 


Appellees also respectfully point out that the Secretary did 
not follow the required procedural steps relating to the neces- 
sary findings under Sec. 8c (4) that the nearby differential 
will tend to establish and maintain orderly marketing con- 
ditions, in that he simply found that the differential was 
not creating disorderly marketing conditions that admit- 
tedly existed in the market. The Secretary, therefore, 
not only violated the substantive provisions of the Act 
but the procedural requirements as well, and it is clear 
that remand to the Secretary could not accomplish any per- 
missible objective and would simply further violate the ap- 
pellees’ rights. In respect to the contentions of administra- 
tive remedies and primary jurisdiction, both the appellants 
and amicus curiae fail to distinguish the cases which hold 
that these doctrines do not apply when irreparable injury 
is being sustained and the question involved is one of statu- 
tory power to be decided by the judiciary rather than the 
administrator purporting to exercise the challenged power. 
(JA 244-62, 50). 


The appellant’s arguments in this respect are negatived 
by his illegal action in making the “findings” set forth in 
his recent Recommended Decision and arguing on the basis 
of the same to this Court in continued violation of the 
lower court’s judgment and after the hearing of September 
5, 1967, on this very matter. The comments made by the 
amicus curiae do not warrant additional reply, other than 
to state that the six individual “nearby” producers’ demands 
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in this proceeding are not typical of the great majority of 
“nearby” producers and the amicus curiae entry into the 
proceedings is simply an attempt to rectify this deficiency. 
The demand for the appellees’ escrowed monies — even if 
the differential’s illegality is sustained by this Court — repre- 
sents the ultimate argument for inequity and continued ir- 
reparable injury. It is also an attempt to deny the small dairy 
farmer of the right to bring a legal action against the appel- 
lant and a continued effort to deprive them of legal counsel, 
for the real reason that challenges of this nature by “‘shirt- 
sleeve” farmers are virtually non-existent is because they can- 
not afford counsel when the litigation involves the entire 
time of counsel for a year and will involve additional time 
on any further appeals, and few attorneys are willing to 
represent such farmers without assurance of compensation 
but with assurance that every attempt will be made to de- 
feat compensation even if the case is successful. All farmers, 
nearby and non-nearby, have been continuously advised un- 
til recently that the escrowed funds will be distributed in ac- 
cordance with law to those that prevail in the litigation, and 
the appellant’s counsel admitted the obvious fact on Septem- 
ber 5th that appellant had no interest in the appellees’ 
monies — or any further right to dispose of the same in ap- 
pellees’ view, the present demand in this regard being attrib- 
utable to the same influential minority that continue to seek 
illegal and discriminatory treatment at appellees’ expense. 
The following quotation from the Market Administrator’s 
Bulletin, July, 1967, for the Massachusetts-Rhode Island» 
area, who is maintaining such escrow fund as appellant’s 
statutory agent, is typical of the information furnished to 
the involved dairy farmers and reflective of their under- 
standing of the case: 


“Tf the finding of the District Court that the farm 
location differentials are invalid is eventually up- 
held, the nearby and intermediate producers would 
receive no money from the escrow fund. It would 
be distributed pro rata to distant producers on milk 
received at Massachusetts-Rhode Island pool plants 
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in the months beginning with December 1966, after 
deduction of any expenses of the litigation that 
might be determined as appropriate by the court.” 


CONCLUSION 


The judgment of the District Court should be affirmed 
with directions to dispose of the escrow fund in its custody 
to the appellees and their class pro rata, subject to their 
expenses and attorney fees therefrom in such amount as 
the District Court may find appropriate, and they should 
also be awarded such other and further relief as to this 
Court may seem just and appropriate. 


Respectfully submitted, 
CHARLES PATRICK RYAN 


EDWARD J. RYAN 


1334 G Street, N.W. 
400 Prudential Building 
Washington, D.C. 20005 


Attorneys for Appellees 
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APPENDIX A 


TRANSCRIPT OF HEARING ON PLAINTIFFS’ 
MOTION TO PRESERVE EFFECTIVENESS 
OF JUDGMENT: 9/5/67 


MR. RYAN: May it please the Court, there are two mo- 
tions presently pending before the Court, one of which was 
filed by the plaintiffs, and that was entitled a motion to 
preserve the effectiveness of this Court’s judgment. On June, 
15, 1967, the Court did enter an Order granting summary 
judgment to the plaintiffs and declaring the nearby differ- 
ential provision of the Massachusetts-Rhode Island Milk 
Order to be unauthorized and void under the Statute under 
which it was purported to be promulgated by the Secretary. 
Also, at the same time, in that Order, it enjoined the Secretary 
from enforcing that particular differential under the same or 
any other name or designation in that Milk Order or any fu- 
ture milk order. Now, subsequent to that time and while 
this Order was in effect and while there was no stay, * * * 
the Secretary caused to be issued a recommended decision 
in which he states that the particular farm location differ- 
ential provisions under the Massachusetts-Rhode Island Or- 
der should be continued. Now, this was subsequent to this 
Court’s Order declaring that differential unauthorized and 
void. So, a question arises in our minds, especially in view 
of the type of proceedings that take place in these adminis- 
trative hearings whereby we are not represented and in view 
of the fact that this Court has previously also held that the 
Secretary was not entitled to a stay of these proceedings 
pending the alleged exhaustion of the administrative reme- 
dies, we are concerned that this is an attempt to perpetu- 
ate this differential contrary to this Court’s Order and we 
will sustain additional irreparable injury because the Secre- 
tary’s intent is clear, and to us it flies in the face of this 
Court’s Order. And we are concerned also that he purports 
to enlarge the marketing area which would extend the in- 
jury, and possibly give him grounds for saying, although in 
our view speciously, that this is a new differential and, of 
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course, the Order of this Court precludes this particular 
type differential under the same or any other designation, 
any other order. Now, we are also concerned because in 
this recommended decision that was published in the Fed- 
eral Register on July 6, 1967, the Secretary also purports 
to rectify this previous lack of findings. He re-opens by 
himself without any notice, without any opportunity for 
a hearing or anything else, he simply reopens a hearing 
record that took place 30 years ago, in 1936, 1937, and 
he substitutes findings made at this time for findings that 
were made in 1937. We think that this is highly unusual 
procedure, and of course, it doesn’t accord with due proc- 
ess or any formal amendatory procedures that he is obli- 
gated to follow, and also we think it is an impossibility to 
promulgate these new findings under such circumstances. 
We think that this Court’s Order was clear and we would 
like some explanation from the Secretary and his represen- 
tatives concerning the purpose of the recommended deci- 
sion in view of the Court’s Order. Thank you, Your Honor. 

MR. GOLDBLOOM: I am Irwin Goldbloom, Department 
of Justice, representing the Defendant. May it please the 
Court, Your Honor. I am frank to state I am somewhat at 
a loss to understand the whole basis and purpose of the 
pending motion. 

THE COURT: May I be frank, too? I am at a loss to 
understand why this was taken by the Department of Agri- 
culture while this proceedings is pending in the Courts. It 
seems to be contrary to the ruling of this Court and in de- 
fiance of a ruling of this Court. 

MR. GOLDBLOOM: With all deference and respect, 
Your Honor, I must — 

THE COURT: I can’t read it any other way. 

MR. GOLDBLOOM: The ruling is a recommended deci- 
sion. 

THE COURT: A recommended decision which would 
go contrary to the ruling of this Court, would it not? 

MR. GOLDBLOOM: The recommended decision is in 
response to a proposal made by a farmer to delete the pro- 
vision. 
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THE COURT: Wouldn’t it be contrary to the ruling of 
this Court in the case of Allen against Freeman? 

MR. GOLDBLOOM: No, Your Honor, it would not be. 

THE COURT: It would not be contrary to it, and not 
inconsistent with the ruling now pending in the Court of 
Appeals? 

MR. GOLDBLOOM: Unless it is demonstrated that the 
Secretary has violated the Court’s Order by effectuating — 
THE COURT: Doesn’t the recommended ruling carry 

out a violation if it goes into effect? 

MR. GOLDBLOOM: No, it does not. 

THE COURT: I think so. 

MR. GOLDBLOOM: Because the Secretary is fully aware 
of this Court’s instruction. 

THE COURT: I understand he is but he ignores it. 

MR. GOLDBLOOM: AsI read this, this is simply a discus- 
sion which is required under the rules of practice. 

THE COURT: Why don’t you let the case go to the Court 
of Appeals and be decided on by the Court of Appeals on the 
record which was made in this Court, and on which this Court 
ruled instead of trying to change the record in the course of 
litigation? 

MR. GOLDBLOOM: Your Honor, I respectfully suggest 
we are not attempting to change the record and to the extent 
that there is any statement that did not appear at the time of 
the Court’s ruling, it is clear and open what the Secretary is 
saying. 

THE COURT: | agree it is clear and open, but I think it is 
inconsistent with the Court’s ruling. 

MR.GOLDBLOOM: Well, the Secretary has taken no ac- 
tion whatsoever which would in any way undermine or fly 
in the face of the Court’s Order. 

THE COURT: What would happen — let’s assume the 
Court of Appeals shall affirm the ruling of this Court. What 
would be the status of the case then? 

MR. GOLDBLOOM: The Secretary would be permanent- 
ly enjoined from effectuating. 
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THE COURT: Wouldn’t he be enjoined from what he 
now proposes to do in this? 

MR. GOLDBLOOM: He proposes to do nothing affirma- 
tive, Your Honor. He simply denied the proposal to delete 
the nearby differential which has nothing whatsoever to do 
with the lawsuit. As we understand the case, the proposal 
was simply to delete the differential. The plaintiffs in this 
case have succeeded in obtaining that differential by an in- 
junction of the Court. 

THE COURT: Why was it necessary for the Secretary to 
make these findings? 

MR. GOLDBLOOM: This is his discussion under the Rules 
of Practice. 

THE COURT: It is his discussion in which he finds fault— 
takes issue— with the ruling of this Court. Isn’t that a fact? 

MR. GOLDBLOOM: Well, the statements speak for them- 
selves. 

THE COURT: I think they do, too. 

MR. GOLDBLOOM: I don’t believe there is any purpose 
to take issue in any way which would undermine the Court’s 
Order. There is a clear recognition by the Secretary that he 
is enjoined and in no way — as the provision — as the Secre- 
tary, himself, has said, we do not, of course, by our present 
findings in the matter intend to ignore or circumvent in any 
way the recent decision of the District Court in the Allen 
case. In the present circumstances and pending final dis- 
position of the Allen case, and such appellate decision that 
may be taken in furtherance of our authority under the 
Act, we are constrained to state our full views in this mat- 
ter. This statement is made in response to a proposal made 
quite some time ago to delete- _ 

THE COURT: Isn’t that the same proceedings that was 
pending at the time this matter was before the Court in the 
case, for the Court to remand the case to the Secretary for 
further proceedings, and the Court refused to do so? 

MR. GOLDBLOOM: That is so. The Government pro- 
posed that the Court not rule on the matter. 

THE COURT: That is right. 
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MR. GOLDBLOOM: Until the Secretary had ruled. 

THE COURT: That is right. But the Court said it would 
not do it — that — The Court said it would rule. So, there- 
fore, the Secretary went right ahead and did what the Court 
said he shouldn’t do. 

MR. GOLDBLOOM: I didn’t read the Court’s decision as 
restricting the Secretary from concluding the administrative 
proceedings. I might point out to the Court that the matters 
before the Secretary contained some 65 or so proposals 
and the discussion of various proposals under the Massachu- 
setts Rhode Island Marketing Order covers some 22, 23 
pages of discussion in the Federal Register, The Secretary 
covering many many other topics and provisions of the 
Order other than the nearby differential. The Secretary 
has the responsibility to conclude these rule-making pro- 
ceedings and all that is involved here is a recommended de- 
cision. It gives the parties, those who are interested, an op-_ 
portunity to submit their exceptions to this ruling and as it 
turns out, the exceptions, the time for filing has already 
elapsed, but numerous exceptions have been filed; the mat- 
ter is still pending for referendum, and there is no vote as 
of this time. As I would read the Plaintiffs motion, it 
would be to say to the Secrétary: You are forever en- 
joined from conducting administrative proceedings here; 
but I would like to point out the Secretary has not done 
anything affirmative. 

THE COURT: I think what it means is you are enjoined 
from conducting administrative proceedings which are in- 
consistent with the ruling of this Court. If the Court of 
Appeals should reverse this Court, of course, it would re- 
store it to the status quo, but if the Court of Appeals 
should affirm, that is the law of the case. I don’t under- 
stand the Secretary has a right to defy this Court. 

MR. GOLDBLOOM: I don’t believe the Secretary has in 
any way defied any Order of the Court. The Court requires 
him not to enforce the provision held invalid and the Secre- 
tary has not enforced that provision consistent with this 
Court’s Order and subsequent Court Orders. 
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THE COURT: Isn’t the Secretary proceeding on the as- 
sumption this Court’s ruling is incorrect, and the validity of 
the Regulation? 

MR. GOLDBLOOM: I believe the Secretary’s statement 
is proceeding on that assumption, but in no way has he 
taken any action. 

THE COURT: He hasn’t taken any action; but it is pre- 
liminary to the action; it is a step in the action. 

MR. GOLDBLOOM: I fail to see how the Secretary can 
take any action in the face of the Court’s instruction. 

THE COURT: I agree with that. 

MR. GOLDBLOOM: And I submit to the Court, the 
Secretary under no set of circumstances intends to avoid 
or act in any way in defiance to the Court’s injunction. 

THE COURT: Do I understand you to say to the Court, 
the Secretary does not propose to take any action in this 
matter until final disposition of the case in the Court of Ap- 
peals or whatever appellate proceedings might be taken. It 
might go up to the Supreme Court. I don’t know. 

MR. GOLDBLOOM: I am not certain I understand the 
Court’s question. 

THE COURT: The findings which the Secretary has 
made, which are published in the Federal register, I under- 
stand you to say is a preliminary step to a further step to 
be taken by the Secretary. This is one step in the admin- 
istrative procedure? 

MR. GOLDBLOOM: That is correct, Your Honor. 

THE COURT: Which would ultimately result in a rul- 
ing by the Secretary which is inconsistent with the ruling 
of this Court in the Allen case, isn’t that a fair statement? 

MR. GOLDBLOOM: If the Secretary would put into ef- 
fect a marketing Order which he failed to delete, the pro- 
posal, it would only be an act in defiance if he thereupon 
set his own Order above the dignity of this Court’s Order, 
and proceeded to act in defiance of the Court’s Order. I 
do not believe that there is any basis upon which the Sec- 
retary will act in defiance of the Court’s Order. 
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THE COURT: Do I understand you to concede? Cor- 
rect, me if I am wrong; I could be, obviously. You say the 
steps which have now been taken by — have been taken by 
the Secretary, are preliminary to an issuance of the Order 
inconsistent with the ruling of this Court; is that a correct 
statement? 

MR. GOLDBLOOM: That is correct, Your Honor. 

THE COURT: Don’t you think I should stop it? 

MR. GOLDBLOOM: You shouldn’t stop it, Your Honor, 
until the Secretary has acted in some way which is directly 
inconsistent. 

THE COURT: He is now acting in a preliminary way to 
defying this Court’s Order which is now an Order of the 
Court. 

MR. GOLDBLOOM: With due deference, Your Honor, 
the Secretary — 

THE COURT: Do you concede that? 

MR. GOLDBLOOM: But what this involves is a denial 
of the Secretary’s — for want of something better — his 
right of freedom of speech to discuss what the issues are 
in an administrative proceeding. The Secretary does — un- 
der no circumstances, intends to defy the Court’s Order. 

THE COURT: It all depends on what we mean by defy. 
You, apparently, have a different concept of “defy” than 
Ido. You think a defiance would not arise until the Secre- 
tary in fact issued an Order which ignored and was contrary 
to the ruling of this Court. I am inclined to take the view 
that preliminary steps are also in defiance of this Court if 
their ultimate object is the issuance of an order which is in- 
consistent with this Court’s ruling. 

MR. GOLDBLOOM: I do not believe that the Secretary 
would issue an order. 

THE COURT: But you do agree that the Secretary has 
taken steps now leading to the issuance of an order which 
would be contrary to the ruling of this Court; is that a cor- 
rect statement? 

MR. GOLDBLOOM: If I may explain myself in terms 
of — 
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THE COURT: I am sorry. I shouldn’t be interrupting 
you. You go right ahead. 

MR. GOLDBLOOM: I simply would like to explain my- 
self. The Secretary, if he should issue an order as result of 
these administrative proceedings would clearly upon the is- 
suance of such an order recognize the injunction of this 
Court as barring him from proceeding to enforce or effec- 
tuate any provision relating to the nearby differential. To 
that extent it would clearly not be inconsistent or defiant 
of the Court’s Order. The Secretary would not issue an Or- 
der which would not recognize the outstanding effectiveness 
of this Court’s injunction so that I don’t — if I committed 
the Secretary to that course of action, which the Court de- 
scribed as acting in defiance of the Court’s Order, let me 
retract it. The Secretary will not issue an order as result 
of this administrative proceeding which would be in defi- 
ance of the Court’s Order — that is, the Court’s injunction. 
All it has done here is a discussion on the basis of the rec- 
ord before the Secretary, in this administrative proceeding. 
The Secretary — if this should go to a final decision after 
a referendum of the affected dairy farmers — 

THE COURT: Do you mean that during the pendency 
of this litigation in the appellate courts that you would go 
through a referendum? 

MR. GOLDBLOOM: There are numerous other provi- 
sions in this Massachusetts-Rhode Island Marketing Order. 
These are some 65 or so — and they relate to many many 
features of the Order. As we have pointed out, the admin- 
istrative matter has been pending before the Secretary for 
some time and naturally there are things that need to be 
corrected or amended in the course of the administrative 
proceedings. If this referendum should go forward, it 
wouldn’t involve the effectiveness of this Court’s Order. 
It would involve all these other provisions which the Sec- 
retary discusses in the course of his recommended deci- 
sion. 

THE COURT: You mean the Court’s Order is going 
to be submitted to a referendum? 
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MR. GOLDBLOOM: No, Your Honor. I do not mean 
that. What I am saying to the Court is: The Secretary 
will not act in a final decision as a result of these admin- 
istrative proceedings which in any way will undermine 
the Court’s Order or be inconsistent with the Court’s Or- 
der. He cannot do it obviously since he is under an in- 
junction and he cannot unilaterally circumvent the Court’s 
Order and I do not believe there is any intention on the 
part of the Secretary to do that. The Secretary has an obli- 
gation to administer this marketing order and to take care of 
the matters that are pending before him during these adminis- 
trative proceedings. But, Iam certain that the Secretary will 
not as a final matter act in any way which will be inconsis- 
tent with the Court’s ruling. He cannot superimpose the 
final order over this Court’s injunction, and he will not. 

THE COURT: What I can’t understand: If I concede 
that and I am sure you are speaking in good faith — how 
can you say the Secretary has a right to take all these pre- 
liminary steps which lead to a substitution of the Secre- 
tary’s ruling for that of the Court? 

MR. LIEBERT: May I speak? I am George G. Lie- 
bert. I represent the Office of the General Counsel. I'd 
like to clarify one point. Your Honor, the way the De- 
partment of Agriculture feels about this matter is that the 
Secretary had an obligation to conclude and make findings 
on the basis of a record which was about a year old, in- 
volved many proposals. You have said that this step taken 
was a preliminary matter indicating an intention to con- 
clude it in the form of an Order. We do not so consider 
it. We believe that this is a matter in which the Secretary 
has said: This is the way I dispose of the proposals which 
were before me. 

THE COURT: Including —? 

MR. LIEBERT: (interrupting) Including one which was 
to delete the provision from the Order. He simply said I 
find no evidence on this record, not before the Court, on 
this record, and that is what he has to do by statute — to 
make his findings on the record. I find nothing in this rec- 
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ever, I am aware of the fact that the District Court did en- 
join this and until that matter is disposed of, I have said 
what my position is with respect to this record. That is 
all. It was not preliminary to enter an order in opposition 
to this Court’s ruling. Not at all. This is merely a conclu- 
sion of an administrative proceedings in a very orderly way. 
In fact, I would go so far as to say that the Secretary would 
be remiss if he hadn’t stated his full views on the record. 

THE COURT: It sounds like he was trying to get in an ar- 
gument with the Court. 

MR. LIEBERT: No, sir. It was not his intention. I can 
say this because I am the one who suggested this was the best 
way to couch this matter with full deference to the Court’s 
ruling but also with full understanding that the Secretary in 
the administrative proceedings had his own obligation which 
he undertook to fulfill on the record, and that is what he 
did do. This is our view. It is not with any intention what- 
soever — I think the issue is being clouded when it is indi- 
cated the Secretary meant to defy the Court Order. That 
isn’t in the cards at all. He could not as a matter of law. 
We all know this — issue an order in opposition to the in- 
junction, but he has to conclude his own administrative pro- 
ceeding. He has a primary jurisdiction in this matter. 

THE COURT: Let’s go along, and agree with all that you 
say. Let’s assume that the Court’s Order becomes final as re- 
sult of the appellate proceedings. What is the position of the 
Secretary now with respect to the subject matter of the 
Court’s Order? 

MR. LIEBERT: To delete this provision from the Or- 
der, of course. 

THE COURT: You do agree that this provision is now 
deleted by reason of this Court’s Order, and will stay de- 
leted so long as this Court’s Order is in effect? 

MR. LIEBERT: Except insofar, Your Honor — except 
insofar as this provision and the force and effect of it is in 
the status quo, money still accumulates in the escrow fund 
because — because if you in totality delete this provision in 
the Order there would be deleted all the accumulation in 


A-11 


the fund. So, there will be a partial deletion. We have a 
failure or a refusal on the part of the Secretary, tantamount 
— in following the Court’s Order — not to pay out any of 
these monies; but if a deletion were in effect no money is 
going to accumulate at all. 

THE COURT: Only to the extent that the money is go- 
ing to accumulate on the escrow agreement — 

MR. LIEBERT: Yes. 

THE COURT: (continuing) Beyond that, this is the full 
extent of what is being proposed now? 

MR. LIEBERT: Yes. The Secretary doesn’t — 

THE COURT: Mr. Ryan, do you have anything you want 
to say in light of this discussion? 

MR. RYAN: Yes. First of all, I’d like to make clear that 
I think these administrative proceedings have been nursed 
along with the view that they will still be able to say before 
the Court of Appeals, which they are still saying in the briefs 
filed in that Court, that these proceedings are still pending. 
Actually, the market administrators’ Bulletin shows that these 
proceedings should have been concluded in January. But once 
this suit was filed they have been extended and extended. 
Not only that, Your Honor, I might mention in that connec- 
tion, my clients do not have representation really in these 
proceedings because of the fact that a larger number of them 
belong to organizations like the New England Milk Producers 
Association, the Dairymen’s League — the representatives of 
those two organizations attempted to intervene in these pro- 
ceedings. The same attorneys here for the defendant repre- 
sent those organizations. Now, if they represent us in those 
administrative proceedings, if they vote for us, I submit that 
we do not have any representation and that the prolongation 
of these proceedings is just meant to cause us further irrep- 
arable injury. Not only that, Your Honor, but I think that 
the recommended decision is clearly an affront to this Court. 
It goes not solely to the administrative record which was 
before the Secretary, which I might also mention was before 
this Court, but they go into the Green Valley case, they go 
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into the Blair case, they state that the Court entered 
an Order — 

THE COURT: They write a brief. 

MR. RYAN: That is correct, Your Honor. “Allegedly,” a 
class action. They are almost totally in error in virtually 
all of these paragraphs. 

THE COURT: What do you want the Court to do? 

MR. RYAN: I think the Secretary should hold his hand, 
Your Honor, in deference to this Court, let alone in respect 
for the Order of this Court, and that it should delete these 
provisions from the decision, and not take any further af- 
firmative action pending the resolvement of the issue before 
the Court of Appeals. 

THE COURT: Are you prejudiced at all by these — Feder- 
al Register publication? 

MR. RYAN: I think I am to the extent where they have 
tried to issue new findings, to substitute for those which they 
previously did not make. 

THE COURT: They are not the findings before this 
Court? 

MR. RYAN: That is correct, Your Honor; but what I 
am concerned with is: If they attempt to say that this is — 
if a new order is issued, that we have to go through this li- 
tigation again, through some particular administrative pro- 
cedure. That is why I have asked them to come in and 
to tell the Court what they have in mind. 

THE COURT: They pretty well explained what they 
have in mind. 

MR. RYAN: But I think we could be prejudiced by this 
decision because it does set forth factors or findings that 
were not before this Court but which they might claim as 
a new order. In other words, this is the Massachusetts- 
Rhode Island Order. They also purport to rename this 
order, to the Massachusetts-Rhode Island-New Hampshire 
Order, and they may make the contention that this is a - 
separate differential provision under that situation. I am 
concerned that we might be forced to undergo additional 
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litigation, Your Honor. I think they should hold their 
hand, under the circumstances. 

THE COURT: Do you want to say anything further? 
Either one of you or anyone else? 

MR. GOLDBLOOM: All I would add on the question 
of prejudice. I fail to see how the plaintiffs are in any 
way prejudiced by anything the Secretary has said in this 
recommended decision. 

MR. LIEBERT: I would like to address the Court on 
one matter on which I think the Court has been misin- 
formed. 

THE COURT: If I have been misinformed? I have read 
the papers. No one has said anything to me; it is my in- 
terpretation of the papers. 

MR. LIEBERT: Your Honor, I was only going to sug- 
gest that the counsel advised the Court there was no way 
in the world in which his clients could be represented in 
an administrative hearing before the Secretary. This is in- 
correct. The proposal to delete the differential was made 
by one man — his name was Allen — to delete the proposal. 
He was supported by five or six individuals. No member 
of a cooperative undertook to do this. 

THE COURT: Were they instigated or encouraged to 
do it by anyone else? 

MR. LIEBERT: I have no way of knowing. 

THE COURT: It sometimes happens. 

MR. LIEBERT: I have no way of knowing that. I only 
know that these individuals did come. The only point on 
which I would address myself to the Court and cure was 
the fact that everybody in an administrative proceeding who 
has an interest can come in and be heard. Now these peo- 
ple were heard. Maybe not the particular individual clients 
of Mr. Ryan and Mr. Adams and the others who signed the 
original petition but certainly any individual in any adminis- 
trative proceeding may come forward and be heard and on 
this particular issue on this record which is under discussion 
they were so heard. Thank you. 

THE COURT: I must confess, I don’t understand why 
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the Secretary has gone ahead with making these findings 
which in my judgment are contrary to the findings of this 
Court in this case, and there could be some motive which 
is not clear, which concerns me. Because we have these 
things from time to time with administrative agencies. 
However, in the light of the representations made to the 
Court, I am of the opinion that no further action should 
be taken by the Court at this time in relation to this mat- 
ter which Mr. Ryan has brought to the Court’s attention. 
Is that clear? 


MR. GOLDBLOOM: Yes. 
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The appellees have not responded to many of the arguments 
calling for reversal of the decision below. Their contentions 
regarding other such arguments are demonstrably superficial. 

1. Not surprisingly, appellees have failed to address 
themselves directly to our contention that the views of the 
Court of Appeals for the First Circuit, set forth in Green 
Valley Creamery, Inc. v. United States, 108 F.24 342, 346, 
should be heeded in this litigation affecting the marketing 
of milk only in New England. We are unaware of a single instance 


in American jurisprudence, prior to the decision below, where a 


Federal Court--particularly a district court--has overridden 
a decision of the Federal appellate court sitting in the only 
area affected by the litigation. Since no reason has been 
assigned by appellees why a court sitting in the District of 
Columbia should not respect the decision of the First Circuit, 
long relied on by New England farmers, and which Congress has 


allowed to stand for 28 years, the decision below should be 
1 


reversed on the basis of Green Valley Creamery. 

2, Appelleest attempt to meet the contention (our main 
prief, 19-22) that the differential has been ratified, legalized 
and confirmed by Congress, by virtue of Section 4 of the 
Agricultural Marketing Agreement Act, 50 Stat. 249, is wholly 
inadequate. As we understand their position, appellees 
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1/ That appellees are anxious to circumvent the forums to 

which their belated arguments that the differential should be 
invalidated might appropriately be presented, i.e., the courts 
sitting in the affected areas, or Congress, or the Secretary 

of Agriculture, is confirmed by events subsequent to the filing 

of our main brief. As noted in our main brief (p. 31, n. 21), a 
suit has been filed in the Northern District of New York (Cranston 
v. Freeman) challenging the Connecticut farm location differential. 
Just one week before that case was tried, appellees sought to 
intervene in the suit for the sole purpose of preventing the 

trial from taking place in the Northern District of New York. 

The motion to intervene was denied on October 18, 1967, on the 
grounds, inter alia, that it was untimely, that appellees had 

no interest in that suit since they did not claim to market milk 
with handlers regulated under the Connecticut Order, and the 

only "relief" which appellees sought--the transfer of the case 

to the District Court for the District of Columbia, or the delaying 
of the trial until after a decision by this Court in the present 
case--would not be granted. 


primarily urge that 1) the "farm location differential" was 
not ratified by Congress because the 1936 base-rating plan in 
the Boston Order allegedly “is in no way comparable to the 
nearby farm location differential" (Appellees' Br., p. 32), 


and 2) the base rating plan could not have been ratified 


because it was "illegal." 

Both contentions are far wide of the marc, The 1936 
order, which was promulgated only a few months after the 
passage of the Marketing order provisions of the Agricultural 
Adjustment Act in 1935, contained a provision giving producers 
whose farms were located within 40 miles of the State House in 
Boston, a higher return for their milk than those located 
outside that area (JA 79). In short, it gave such producers 
a differential based solely on location of fara It is futile 
to suggest that a differential based solely on farm location 
was "in no way comparable” to the present "arm location 
differential," simply because it was not labelled a "farm 
location differential.” It is obvious that the provision of 
the 1936 order which was ratified, legalized, and confirmed 
by Congress in 1937 was both "equivalent" to, and the 


TT 


| 

2/ As detailed in the brief of the appellants in Zuber v. 
Allen, No. 21141, pp. 4-6, 9-10, differentials based solely 
on ae location existed in the Boston market well before 
193 ° 
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direct predecessor of, the present differential. 

Appellees' contention that the differential was not 
"ratified, legalized and confirmed" because the 1936 base- 
rating provision allegedly was "illegal," has the cart before 
the horse. Were there doubt of the legality of the provision, 
it was removed when Congress "legalized and confirmed" it. 

On this point, appellees seem to urge (Br. 31-34) that, 
in some manner, the actions of Congress in 1965 in amending 
the provisions of the Act authorizing the Secretary to include 
pase-excess plans in Orders (7 U.S.C. 608¢(5)(B)(14)(a)), imply 
that Congress considered the 1936 Boston "base-rating™ plan to 


Appellees, relying on language in Brannan v. Stark, 
342 U.S. 451, 465, appear to suggest (Br., 34), that even 
if differentials clearly equivalent to the present ones were 
legalized, the present differential is not thereby legal. 
Appellees have quoted the Court's decision in Stark out 
of context; in the passage on which they rely, the Supreme 
Court carefully pointed out that the payments under attack 
there were not closely analogous to any existing in 1937. 
342 U.S. at 406. 


Appellees' suggestion that a ratification and legalization 
of existing differentials based solely on farm location 
could not be viewed as permitting the retention similar of 
differentials in any other form, or their extention to other 
areas, is dealt with in our main brief, n. 16, pp. 22-23, 
which discussion appellees do not attempt to answer. Appellees 
also appear to imply (br. 24) that the Southeastern Order was 
a dominant Order’ among those.merged into the Massachusetts- 
Rhode Island order. We are advised by the Market Administrator 
that immediately prior to the merger there were the following 
numbers of producers under each of the orders: 


Boston 7692 Springfield 615 
Southeastern Worcester 576 
New England 1419 


Thus, Boston was the dominant market, with fully 75 percent 
of the producers. 
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be “illegal.” Appellees' contention--which we do not fully 
comprehend--seems to be that 1) base rating plans pesore 1965 
had to be based on individual farmers’ production, 2) that the 
pases under the 1936 order were tied in with the differential 
based on farm location, which was not dependent on individual 
production, and 3) therefore both the base rating plan and 
the differential were illegal. If this is what appellees 
mean, their position is illogical and factually incorrect. 
Under the 1936 order, bases were grounded on each individual's 
production. See Article VII, Secs. 4-7. Under a separate 
section of the 1936 order (Art. VIII, Secs. 1 and 2, JA 69-70), 
a differential based on farm location was included. This 
meant, in effect, that nearby farmers received more for the 
same base-due, of course, to the differential, but did not 
mean that bases were not determined by individual production, 
as appellees believe was required by the Act. We do not see 
the relevance of appellees! contention in this regard. 

Tere is, however, one relevant lesson to be drawn from 
the proceedings by which § 8c(5)(B)(i1) of the Act was amended 
in 1965. Of course, in 1937 when it ratified provisions of 


uv That such was a requirement of the Act, prior to 1965, is 
‘ar. from clear from the language of the Act. 
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existing Orders, Congress knew that nearby differentials were 
peing applied. See House Doc. 95, 75th Cong., 1st Sess. (1937). 
The continued existence of such differentials also was pointed 
out at length to Congress shortly before it amended the 
marketing order provisions of the Act in 1965. See Hearings 
pefore Subcommittee on Dairy and Poultry, House Committee on 
Agriculture, Dairymen's Class I Base Plan, 89th Cong., lst Sess. 
(1965), p. 143 [testimony of John B. Carroll, on behalf of 
United Producer-Distributors of America, Syracuse, New York]: 


Congress when it was faced with the problem of 

milk marketing regulation in 1935 provided for a 
nearby farm differential. That means that the 

farmer who is identically similar in terms of 
theoretical concept to the farmer but differs from 
him in terms of location where his farm is in terms 

of the center of the marketing area, it was recognized 
by Congress at that time that there was a different 
cost pattern and cost structure for that producer 
compared to the producer in the further extreme. 


Taxes, for example, might be higher. In addition 
to that, the producer in the nearby area had had a 
preferential market position. His milk was closer. 
It was easier to inspect. It was easier to obtain. 
It was cheaper in some instances. And that has 
capitalized itself into the cost structure of that 
producer. 


And if Congress had brought down this so-called 
paper paper equal regulation on top of that dissimilar 
gost structure it would do an inexorable and unnecessary 
injustice. And so we provide for the nearby farm 
differential. 


Mr. Carroll urged the Committee to continue the exemption of 


producer-handlers from regulation for economic reasons similar 
-6- 


to those underlying the nearby differential, which request the 
Committee adopted. H. Rept. 631, 89th Cong., 1st Sess. (1965). 

Thus, Congress not only ratified, legalized and confirmed 
the Boston differential based solely on farm location in 1937, 
put more recently, while amending § 8e(5)(B) (41) of the Act, 
left untouched the Secretary's authority to apply such 
differentials with specific knowledge of what the Secretary was 
doing. 

3. Another notable omission from appellees! brief is that 
of any discussion of United States v. Rock Royal Co-op, Inc., 
307 U.S. 533, 567. As pointed out in our main brief (pp. 24-25), 
appellees! discussion of the Supreme Court's upholding of a 
New York nearby differential in their brief in Zuber is 


unsatisfactory--a deficiency which they have not sought to 


remedy. | 

4, Appellees still insist that the Secretary's 
continuation of farm location differentials in the Massachusetts-— 
Rhode Island Order is dependent on the use to which nearby farmers! 
milk is put. Their argument is based on a meldnge of quotations 
from the New York-New Jersey Order, decisions of the Secretary 
in promulgating subsidiary orders now merged into the Massachusetts- 
Rhode Island Order, and the 1964 decision merging the various 
Northeastern orders. That appellees' contention hinges on a 
strained reading of these materials is shown in our main brief 
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5/ 
(pp. 37-42). Here we simply respond to specific arguments 


advanced by appellees on this point, which further underscore 
the tenuous nature of their position. 

Appellees urge (Br., 21) that the differential is not 
justified because'/milk from nearby areas was in 1963 being 
displaced by outside milk, as stated in the 1964 decision, 

29 Fed. Reg. at 11208: 
Moreover, as described under Issue No. 3, 

milk produced in these areas has become overpriced 

under the orders relative to country plant milk, 

and city plant operators often have preferred to 

purchase milk from country sources rather than from 

local producers. 

Appellees fail to state what "Tssue No. 3" was. As the 
Secretary's decision indicates (29 Fed. Reg. at 11210), that 
issue was whether the transportation cost component of existing 
"zone" Peete in the orders should be reduced. The 
Secretary concluded that displacement of local milk was resulting 
from the fact that the transportation component of the zone 
differential was too high, 29 Fed. Reg. 11211, and the 
Massachusetts-Rhode Island order accordingly reduced the zone 
aifferentials. In brief, the existing regulation had raised 

the price of nearby milk to handlers to an uneconomic level, so 
that some handlers looked elsewhere for supplies. But this does 


CT 


5/ On this point, appellees once again have made no direct 
response to the arguments in our main brief. 


6/ As the Secretary's 1964 decision indicates (JA 129), the "zone" 
differential has two components: 1) transportation costs and.2) . 
handling costs. Compensation for elimination of the latter is. 
roughly equivalent to a "direct delivery" differential found in 


other milk marketing orders, such as the New York-New Jersey Order. 
= 5 : 


not show, as appellees would have it, that nearby milk does not 
have added values for which the farmers can be, and are, 
compensated. And appellees’ assertion (Br. 30) that the 
Secretary found "that handlers would not pay even a 7-cent premium 
for nearby milk" is simply untrue. : 

The Secretary's reduction of the zone aifterential does 
show that he is alert to avoid the pricing of mi 1k in an area, 
above that which is economically justified. As stated in the 
1964 decision, this applies to farm location differentials; 
careful consideration will be given by the Secretary to any 
evidence which any interested party believes wild show that the 
differential results in the pricing of nearby milk at 
economically unjustifiable levels. That proponents of the 
deletion of the differential have been unable to provide such 
evidence, hardly qualifies appellees for judicial neuer 

5. Appellees also urge that the farm location differential 
4s unjustified because allegedly the values of nearby milk are 
already compensated for by the zone differential, 7 C.F.R.«1001.62. 
Once again, appellees misunderstand both the purposes of the 


a ea eee ean 
7/ Appellees! contention (pres 21) that “regulation was necessary 


to assure [nearby farmers] of any-market .for their milk, even 
though the-State milk laws gave them a preferential price position’ 
betrays a complete eR ES of the economic situation. As. 
pointed out in our main brief, p. 41, n. 24, State laws, which 
provided for handler pools, not only did not result ina "“prefer- 
ential" position for local farmers, but resulted in their .unjustly 
peing deprived of their fair share of the market because of the 
artificial effects of the juxtaposition of State and Federal 
regulation. 

8/ Appellees repeatedly imply that their views that the differential 


(fn. continued on next page.) 
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regulatory provisions and the economic situation. The "zone" 
differentials compensate farmers for two values: 1) savings in 
transportation costs, and 2) savings in handling which result 
from the direct delivery of milk to plants near the center of 
the market. JA 129. The farm location differential compensates 
for very different, put equally real, values: ready 
availability of milk, evenness of production, etc. (See Br. 
of Appellants in No. 21141, pp. 39-42, and reply Br., pp. 23-25; 
our main Br., 42-43; Green Valley Creamery, Inc. v. United 
States, supra). 

appellees further insist (Br., 27) that the "direct 
delivery” component of the zone differential is “the” market 
aifferential permitted by the Act. To begin with, “direct 
delivery" differentials are authorized by § 8c (5) (B) (14) (ec), 2s 


adjustments for "the locations at which delivery of such milk 


a 


8/ Con't--is not justifiable should be accorded special sympathy 
because they are "unrepresented in administrative hearings” 

(br. 37). However, their position that the differential should 
be deleted from the Order has been presented in administrative 
hearings by "nine cooperative associations,” representing 
"principally producers whose farms, are located outside any of 
the specified farm location differential areas" (JA 131). 
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is made," and even if the Act contained no provision for "volume, 
market and production differentials customarily applied...,* they 
would be authorized. The separate Congressional authorization 
of "market" differentials would have been redundant if market 
dirferentials included only direct delivery differentials. It 
is thus eminently reasonable to construe the Act as the 
Secretary has ever since its passage, i.e., to view the 
authorization of "market" differentials as encompassing something 
more than direct delivery pirrevensiaees As pointed out in our 
main brief, the farm location differential qualifies as a 
market differential. 

6. A repeated theme in appellees! brief is that if the 
nearby differential in the New York-New Jersey order is invalid, 
as held in Blair v. Freeman, U.S. App. D.C. », 3790 


F.2d 229, then it follows perforce that the farm location 


10/ This does not necessarily mean that direct delivery 

afferentials could not also qualify as "market" differentials; 

it is possible for a differential to qualify under more than 
one of the categories. See Green Valley Creamery, Inc. v. 
United States, supra. Prior to regulation, the differentials 
paid were of course, not neatly labelled. 

It is noteworthy that direct delivery differentials do not 
meet in full the definition of “market” differentials in the 
Committee Reports on which appellees rely, for they are not 
"usually paid in secondary markets." Rather, direct delivery 
differentials were mostly paid in primary markets such as 


(fn. continued on next page.) 
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differential in the Massachusetts-Rhode Island Order must be 
invalid. nm the contrary, it is elementary that a provision 
of a different order based on a different statutory provision, 


and a different administrative record must be judged on its 
11 


own.: The repeated suggestion of the appellees that the 

farm location differential is invalid because the Secretary 
unsuccessfully urged in Blair that it was precedent for 

the New York-New Jersey nearby differential, is specious. It 
need only be recalled that the Secretary successfully defended 
the farm location differential as a market differential in 
Green Valley Creamery, Inc. v. United States, supra, 28 years 
ago, and obviously may not only defend that decision here, 

but urge that it is controlling. 


10/ Con '¢--Boston or New York. In fact, as pointed out in 
our main brief (p. 31), we do not know of any differential 
which actually did meet 4n full the definition of the 
Committee report. 


cf. Grant v. Benson 97 U.S. App. D.C. 191, 229 F. 2a 
ae, certiorari denied, 350 U.S. 1015. 
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7. Appellees' contention that the differential is an 


illegal "trade barrier" is lacking in necessary evidentiary 
support. Freeman v. Lewes Dairy, Inc., 337 F. 2d 827 (C.A. 3), 
certiorari denied, 379 U.S. 1000. Appellees' contention 
is based on the same erroneous economic assumptions on which 
they rely in attacking the differential on other grounds: 
4.e., that the differential allegedly is a “tribute,” not re- 
flecting any elements of value of milk. But in fact the farm 
location differential is no more of an illegal "trade barrier" 
than, for example, a transportation differential payable to 
nearby farmers to compensate for savings in transportation 
costs due to their location. Moreover, for reagons already 
discussed at length, the legalization of the differential by 
Congress in passing the Agricultural Marketing Agreement Act of 
| 
1937, forecloses all attacks on the Secretary's statutory 
authority to retain the provision in the Order. 

8. As already shown, appellees! insistence that the 
findings of the Secretary are "deficient, inconsistent, 
arbitrary, capricious and irrational" (Br. 39) 1s the product 

| 
12/ There is no evidence whatever that the differential has the 
effect of limiting, much less prohibiting, the marketing of out- 
side milk. 7 U.S.C. 608c(5)(G@). In actuality, a high percentage 
of milk marketed under the Massachusetts-Rhode Island Order comes 
from areas other than those in which the differential is paid 
(JA 224), which suggests that the differential could not be 
operating as a trade barrier. In any event, the effect of the 
differential, if any, on the flow of milk into the market is not 
a matter resolvable by speculation unsupported by evidence, which 
is all that appellees have offered. ! 
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of their own misunderstanding of the regulatory provisions and 
the economics of milk marketing. Thus, appellees seem to urge 
that the Secretary's inclusion of the farm location differential 
in the Order is "irrational" because in appellees' estimation, 
the values compensated for by the differential already are paid 
for by other differentials. Similarly, appellees seem to urge 
that the Secretary's statements (e.g., 29 Fed. Reg. 11213) 

that certain values attach to milk produced near the principal 
consumption centers as compared to milk produced in more distant 
areas of the milkshed, are “inconsistent" with the fact that 
there are instances in which local milk is displaced by outside 


milk. nes explained above, appellees are in error on both 


counts. The fact is that appellees do not meet the evi- 
dence supporting the differential. It is searcely adequate, 
for example, to respond to evidence showing that nearby farmers 


continue, in effect, to obtain a premium for their milk in free 


eS 


Appellees also imply (Br. 31) that it is irrational to say 
that nearby farmers have more even seasonal production because 
evenness of production "varied all over the milkshed." The 
materials to which appellees refer show that while evenness of . 
production is scattered in the milkshed, "only in the nearby 
zones was there a preponderance of even producers," and that 
producers if those areas "as a group have very uniform deliveries." 
(JA 87). Also misleading is appellees' assertion that (Br. 31) 

The Secretary also found that this factor was eovered in the 
pricing provisions of the Act and that a base rating .. . plan 
to cover evenness of production was not warranted. (JA 140-41) ." 
The Secretary did not find, as one might surmise from appellees'. 
brief, that evenness of production was too scattered or too 
intangible to be compensated for, but rather that it already is 
being compensated for by the pricing provisions -- i.e., the farm 
location differential. 

Appellees also rely heavily upon their own "summaries" of 
evidence (JA 264-306). Thos "summaries" are not to be confused 
with actual evidence, and are not accurate. 
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markets and handler pools -- which evidence tends to show that 


there is a value of their milk above transportation costs -- 


by asserting that (Appellees' Br. 38) the Secretary's “reference 
to the Philadelphia Order and individual handler pools is 


entirely without accuracy or assistance in justifying the 


nearby [sic] differential." | 

The main "deficiency" which appellees elaim to exist in 
the Secretary's decision seems to be that (Appellees! Br. in 
Zuber, p. 44) the Secretary did not, as he is required to do, 
"Pind that all of the terms and conditions [of the Order] will 
tend to effectuate the declared policy of the Act to establish 
orderly marketing conditions. 

While the Secretary's proposed decision in 1964 (29 Fed. 
Reg. 11205) did not so find, his final decision contains the 
explicit finding that (29 Fed. Reg. 12236, 12237): 

The Massachusetts-Rhode Island Order - . 

and all of the terms and conditions thereof, will 

tend to effectuate the declared policy of ore Act. 

See H. P. Hood & Sons, Inc. v. United States, 507 U.S. 588, 602- 
603. : 

We emphasize again (see our main br. 39) that appellees! 
attacks on the Secretary's continuation of the differential have 
matters out of temporal focus. This differential has been an 
integral part of successful New England milk marketing orders 
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for 30 years. By now the onus of showing that its deletion from 
the Order is warranted is surely upon those who propose such 


action. 


CONCLUSION 


For the reasons stated above, and in our main brief, the 


judgment of the district court should be reversed. 
Respectfully submitted, 


EDWIN L. WEISL, Jr.; 
Assistant Attorney General, 


DAVID G. BRESS, 
United States Attorney, 


ALAN S. ROSENTHAL, 
WALTER H, FLEISCHER, 


Attorneys, : 
Department of Justice, 
Washington, D.C. 20530. 


OCTOBER 1967 


TD 


14/ We note appellees' reliance (Br. 42) on a statement by the 
Market Administrator that, if they were to prevail on the merits, 
the escrow fund would be payable to them. The Secretary's posi- 
¢ion is that, as stated in our main brief (pp. 45-46), in the 
event that the differential were invalidated, further proceedings 
would be necessary to determine what disposition of the fund 
would be equitable, subject, of course, to review by this Court. 
The Market Administrator's statement was not authorized by the 
Secretary, and was made without consultation with the Secretary's 
attorneys conducting the litigation. : 
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